





EDITORIAL

Clobalisation of markel ecanomy |, the fact of life has spréad all over the
globe in the last decade and has brought a revolution in international tade with
rmore and more participation of different countries and access o domestic
caonemics of different eountries. The impact of globalisation also reflects in (he
legal servives thereby expanding the internal as well as external demand for the
legal services with greatest impact in the- corporate legal sector. The wooenl
forewarning of Union Law Minister lo the law professionals to be prepared for
the coming of foreign lawyers and law firms to practice in India has had been
a cause of concern and tremendous protests in the last few years. Lhe (repidation
of lawyers resls om the grounds that permitting them for advocacy i the Indian
soil will spoil the professional cthics and the noble profession which has been
guarded againsl the evils of commercialization.

The regmlalions of Advecales Act has been justified on the grounds of
public policy and as mainfaining purity and dignity of the profession by
restricting new  entrants e.g., by providing for the requitemnent ol nationalily,
residence etc. The principle of Teciprocity ie., only allowing citizens of fase
countries which allows Indian citizens to practice the profession is groumded on
nabomal henour, professional self-respect. These regulations in the legal service
sector have posiive adverse effocts on competition in Inefia particutarly the
quality of service available with respect 10 parclicular fields. Corporate Tegal
acliviies  such  ag  intellectual property  prolectior, corporate  governance,
cnvironmental repulation efc are recent phenomena which requires proficiency
in these aspects of law and are felt to be comparalively belter serviced by
international  frms. Corporate  clients prefer law firms which salisy its
professional requirements both in national and foreign jurisdiction. The need is
for such Jaws and regulations which ncrease the global compelitiveness of the
Indiar: firms rather In disadvantage Indian firms from cumpeting al a global
lewvel,

Now lwming our attention towards the ingreasing rape incidents in the
LUapital and the recent gang-rape of a college student reflects the rmoral
degradation of society at large which is responsible for hestile attilude lowards
women. Women are raped everywhete but in India it has reached a pathetic
level. India is a rape-a-moment capital of the world and Delhi is considered 1o
be the rape capital. The need is to take women's safety seriously and deterrent
steps Lo prevent it. Malimath Committee has tightly recommended that rapists be
punished  with death sentence instead of life impeisonment.  Significant
amendments have been made by the Farliament in Code of Criminal Peocadure
by making DNA test compulsory in rape cases, mandatory judicial prube for
rape in custody cte. The legislators, to boost confldence in women and o create
deterrent effect, have suggested various positive changes in the Indian Penal
Code by advocating complete life imprisonment, the only designated sentence for
rapists, doing away with discretion of courts in such cases, making police work
meie efficiently to prevent rapes and creating help-hnes.

Let us hope the safety of women does not remain a distant dream and such
stringent proposais are accepted before 1t is too late.

MANISH ARQORA






LEGAL EDUCATION IN INDIA

Justice M. Katju*

The topic of legal education can be discussed from various viewpoints,
bt 1 wonld like 1o comment on # from the point of view of the needs of
society and the nation.

In modern times lawyeérs in various countries have given leadership to
their nations. In the great American and French Revolutions many of the
leading figures were lawyers. Abraham Lincoln, the great American
President durlng the American Civil War of 1861-1865 was a fawvyer, and so
was Robespierre, the great French leader during the French Revolution of
178%. Lenin, the great leader of the Russian Revalution of 1917 was a shudent
al law. Thring our own Iudependence Struggle many of the leaders, like
Gandhiji, Pandit Nehru, Sardar Patel, Dr Eajendra Prasad, Deshbandhuo
Chitaranjan Das, ete. were lawyers.

The reason why many great leaders in various coundries were lawyers
is that the legal profession is objectively in the position of producing
statesmen. This is due te two reasons: (1) Lawyers belong to an independent
profession, they are not subordinate (o the government or to anyone glse,
and (2) they are directly In contact with society i its entirefy as they have lo
deal wilh all kinds of problems of people from all sections of socicty, unlike
5ay, doctors who are confined to medical problems or engineers who are
confined to technical problems. Hence lawyers are the people who are most
conversant with the problems of society as a whole.

Today, however, the plight of the legal profession is a sorry one. What
respect lawyers command on Indian society today need hardly he
commented upon. Nowadays, very few lawvers ace in politics in ouwr
country, and many politicians are people who are not regpected (many of
them arce even known to be criminals).

In my opinion the main reason for this sad state of affairs is the kind of
legal education which is imparted in our Universitics and Law colleges. In
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the LL.B. course there are papers on Constitutional Law, Contract Act,
Company Law, Tort, Hindu Law, Muslim Low, Jurisprudence, Legal
IListory, Revenue Law, etc. The student merely wants to get his law degree,
he is hardly interested In these papers, so he crams up the stereclyped
answers 1o the sterentyped questions {often from the solved questions and
answers books available in the market). The teachers are alse hordly
interested in the subjects they are teaching, they are simply employces
earning their bread, and do not arouse a genuine interest in the subject in
their pupils. The result is that law, as taught In the LL.B. course, is a drab,
dull, boring subject and the student wants to quickly get out of the law
College by getting hig degree.

In my opinion, this whole approach is wrong, and will not produce the
kind of lawyers soclety and the nation needs for giving leadership to the
people.

Today our country is facing gigantic problems—social, cconomic and
political. 1t is intellectuais alone who can give guidance to the people for
avercoming these problems: they are the eyes of the people without whom
the people are blind. And the <lass of intellectuals most fit for fullllling this
role are lawvers, but urfortunately they are not doing so, and to my mind
the veason for this is that the legal education in our country is totally
defective.

Take, [or instance, the teaching of ConsBtutional Law in qur Law
cofleges. Studenis are taught about the fundamental rights in the
Constitution, the directive principles, Parliament, the executive, the
judiciary, the federal structure, etc. But what is not taught is the hlstorical
significanice of the Constitutional docurnent.

The Indian Constitution was based on Western models. Chr modern
minded Founding Fathers barrowed the parliamentary system of democracy
and an independent judiciary from England, the federal structure and
fundamental rights from the 1.5 Constitution, the directive principles from
the Irish Constitution, ete. Thus our Constitution is a modern Western type
Constitution, it was imported and transplanted on owr backward, semi-
feudal society from above, and was not the preduct of eur own indigenous
social and polltical struggles. Consequently, our Constitution and our
society do not correspond with each other, the former being modern while
the latter being backward {unlike in Western counixies where both are
modern}.

For example, the great rights incorporated in the part relating to
fundamental rights Include the rights of persunal tiberty, equality, freedom
of speech and expression, freedom of religion etc. These rights were won by
the peoples of Weslern Eunrope (particularly England and Franee) after
tremendous, arduous struggles, turmoils and repression by the then feudal
state authorities. One may recall the English Civil Wars of 1642-1660 and the
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Glorious  Revolution of 1688 which established the principle of
Parliamentary supremacy in England, the struggle in France by Voltaire,
Rousseau and other enlightened thinkers which led to the French Revolution
of 1789 and the Pleclaration of the Rights of Man in 1791, the American
Declaration of Independence of 1776 which preclaimed that all wmen are
created equal, having the right to life and Ubexty and religious conscience,
ctc. 1t was only after these historical and momentous struggles during which
the entire socicty was in turmoi] in these Western countries for long periods,
that the successful transition from feudalism to a modemn industrial society
could be accomplished.

In India, on the other hand, the lundamental rights in our Constitution
were not o result of such prolonged sodial and political struggles in our
country as happened in the Western countries. These rights were imported
by our modemn minded Foundimg Fathers from the West and then
fransplanted fram above on our semi-feudal, backward society.

The beiief that by merely importing and transplanting a modecn
Constitution from above will result in our society quickly becoming modern
has proved wrong. What has happened in Gujarat is a proof of this. People
have killed each other in the name of religion in the year 2002 (as they did at
the tune of Partition in 1947} although the Consfitution has been in force
since 1950,

At the same time, it cannot be said that the Indian Constaution is
merely a paper document, By setting up modern ideals, the right to frec
speech, equality, secularism, cte. the Constitution is pulling society forwards
towards the goal of creating a modemn society. No doubt it has not done so
automalically merely by its promulgation, but it has reduced the pain, agony
and «uration which Western societies had to go through during the period
of their transition from feudalism to modemnism. One may recail the thirty
years war i (ermarny {between Catholics and Prodestants) from 1618 to 1648
in which onc-third of the entire German pepulation {including women and
children} were wiped out, or the rassacre of the Protestants (called
Huguenots) in France in 1572 or of the Catholics in Ireland.

Thus, by setting up modern ideals in our Constitution our Founding
Fathers rendered great service to the nation. The ideal of secularism
incorporated in Article 25, for instance, will ensuge that India will remain
united. e coundry has tremendous diversity, so many religions, castes,
lingual and ethnic groups, ste, and henee only secularism and equality for
all can hold it 1ogether. These were the ideals which our great Emperors
Ashok and Akbar taught us.

When Indiz gained Independence in 1947, the subcontineni was
englilied in religious madness and people were massacring one another in
the name of religion. 1l was easy for our leaders at that time, and there must
have been tremendous pressure on them, to declare India a liindu State
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since Pakistan had declared itseli an Jslamic State. 1 is difficulf lo retain a
cool mind when passions are inflamed, but it is the greatness of our political
leaders at that lime that they could do so. That is why India will survive
whereas PPakisian, based on feudal communal ideals, will disintegrate.

What has happened in Gujarat was the work of some vested inferests
utilizing, e unemployed lumpen elements in our society to commit acts of
barbarism and sow sceds of discard between Hlindos and Muslins, That after
a momentary period when they were swayed by passions, the Indian people
have seen through this game. It was heartening to sce pictures in the
newspapers and on T.V. of processions in Faizabad comprising of prople of
all comnunitics with posters stating:

"o oies T e T, T, e =fe”

1 may alse merlion about caste, since it is siill an importan! fealure in
our sociely.

it is said thal caste originated from the Aryan invasion and conguest
aver the Dravidians. 1 need nof go inlo this controversy, because
subsequently caste developed into the feudal occupational division of labour
in socicty. Every vocation became a caste, eg. badhai (carpenter), fphar
{smith), derzr (tailor), kambiaar (potier), dhobi (washerman), ele.

MNow at one time the caste system may have played a progressive role
because it introduced a rudimentary kind of division of labour in society,
and as any student of economics knows, division of {abour is necessary flor
hunum progress (see Adam Smith’s The Weallh of Nabong’). In anciend and
medicval times there were no engineering colleges or lechniical instilulcs,
and henee the only way to leamn a trade or cralt was 1o sit with one's {ather
from childiood and imitate bianoin his work. Thus upto feudal times one had
no choice in selecting his profession, he had 1o follow his lather’s protession,
and so the sun of a badhai became a badihizd, the son of a lohar became a kv,
otc. In this way Padhai, lohar, dhobd, ete. became castes.

The same thing happened in Eurape too upto the feudal age. Lven
today many Englishmen have sumames like Taylor, Smith, Carpenter, etc.
which indicates that then forefather belonged to these professions.

In mudern times, however, the situation is totally changed. Division of
labour aow cannot be on the basis of one's birth but on the hasis of iechnical
skills. A factory recognizes no caste or religion but only efficient production
based on fechnology. 1lence the caste system is totally outmoded today and
has to be quickly destroyed if we wish to progress. In fact it has alrcady been
destroyed economivally because the son of a hedhai now, does not become a
hindfri, he comes to the city and becomes an electrician or motor mechanic, or
having acquired education he becomes a clerk, or a lawyer, engineer, ductor,
etc. Thus today people are no lenger fellowing their father’s profession, and
this has largely destroyed the economic foundation of the caste system.
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However, the caste sysiem is being deliberately fostered and sustained
swcialty by certain vested interests for vote bank politics, ete. The recent
killmgs in Meerut of a Jat boy and Harjjan girt who wanted 1o marry each
other is an example of how backward we still are socially. We have still a
long way to go before the caste system is totally eradicated, but this is a goal
towards which all modern minded and patriotic people must strive.

[ would also like to mention aboul sexual discrimination and the need
to struggle for women’s emancipation il we wish to make India a modemn
industrial nation. No doubl Article 15{1} prohibits the State  from
discriminating agans! women, bul it does not prohibit society from doing
50, and in fact such discrimination is widespread, beginning from the very
birth of a child. I was told by 1. Baweja, former Medical Superintendent of
Kamla Nehru Hospital, Allahabad that whenever a male child is bom in the
hospital the relatives distribute sweets, their faces are full of joy, Ind if &
female child is bomn their faces are downcast and crestfallen, as il a great
tragedy has occurred. Crimes against women have increascd lately, the
courts are flooded with cases relating to dowry deaths, rapes, wife beating,

ete. and all this shows that our society is still backward, even though the
Constitution is modern.

It may be mentioned that 1.Q. tests in modern psychology have shown
that the 1Q. of an average woman is the same as that of an average man.
tence it is not due to any inherent inferiority but ondy due to the fact that
wormen were not given education and athér opportunities that they coutd
not come upto the level of men.

I have dilsled on all this because no doubt in our law colleges it is
laught that Artlcle 15(1) prohibits discrimination on the hasis of casie,
religiony or sex, but the historical and social relevancs of this s not explained,
and without understanding such relevance, the subject becomes dull and
devoild of any significance.

It we wish the lawyer conmunity to again become respected leaders in
or country then the legal education must be drastically changed, and Lhe
students shonld be taught about the real significance of the Indian
Constitution and the laws in the manner explained above.

1 may now also discuss some other topics Laught in the LE. B. course in
order to show the defects in our law teaching.

Everyone who has studied Company Law knows of the English
decigion i Selmmen v. Solornan & Co. Lk in which the principle thal a
company is a distinct legal entity was laid down. What is unfortunately not
taught in our law colieges is the historical significance of this principle.

In modern society business is perhaps the most importard cconomic
activity {unlike in the feudal era in which agrcidture was ihe rpost
impertant economic activily). Now in every business there is a risk, for there
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18 always a possibility that the business may fail {due to competilion,
recession, etc.}. Businessmen were reluctant to take risks because if the
business failed they may even lose their homes, personal asscts, elc. To
protect them from such an eventuality, and to encourage them 1o take risks,
the principle that a company is a distinct legal entily separate {rom its
sharcholders or directors was created. Thus, this legal principle was of great
historical importance, for, without it, modern industriat sadiety could not
have been so easily created.

Hence, when teaching Solomon v. Selomon & Co. Ltd., the law teacher
should explain 1o the students the historical significance of the principle in
this decision. In this way it will becomc of fascinabingly intercsling to fhe
siudents, instead of being just another decision which is to be merely
mugged v for examination.

Similarly, when the Contract Act is faught, the historical importance of
a coniract shoutd be explained. In feudal society there could be no contracts
as there was very litile commodity production (a commaodity is a good for
sale, not for seif-conswmption). Feudal sucicty was agricultural society in
which the lenant farmer produced agricultural goods partly  for self-
consumptiom and partly o give o his feudal landlord. In fendal sociely
there was very little freedom, one was bound by custom from birth il
death.

As conlrasted to fepdal society, modern society is characterized by the
mnmense produclion of commodities. Now since commodilies have to be
sold there has to be a voluntary transaction belween the seller and buyer.
This agreement is called a contract, and its distinclive feature is its voluntary
{ir. not coercive) nature. Flence freedom is 2 notable feature in modern
saciety but this freedom whick changes human relationships vohtniarily (by
contracis) was unthinkable in the previous fendal age, arwi heiwe was of
revolutionary significance.

When the Contract Law is taught, it should be taugli froun this
historical perspective, bul that is perhaps never done in our Taw Colleges.

As regards criminal law, which is the basic law, everyone knows that
the greatest failure in the Indian legal systern is in the field of criminal law.
That is because the criminal law administration rests on two assumplions:
(1} the police is honesl and effective, and (2) witnesses have no fear in giving
evidence. Since both these requirements are today missing in India, much of
the criminal law remains on paper, Mafia dons are operating everywhere in
society with impunity, often hand in glove with certzin politicians and
boreaucrats and most crimes go unpunished. Trials take years and years to
conclide, and criminal appeals are begin heard in the Allahabad 1ligh Court
after 22 years of their filing, which itself is a mackery of justice.
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The reason for this failure is that we imported notions of criminal law
mechanically from England without teking into account our own secial
circumstances. llence our Universities and law colleges should become
taboratories where this phenomenon is analyzed, and teachers and studends
of law use their creativily to prepare new ideas and solutions and new
mslitntions to tackle the problem.

1 may also mention about the subject of International Law, which is a
paper in the 11,. B. course. What is not taught is that it was the thirly years
war in Germany (1618-1648), with its revolting cruelty, which lurned the
attention of a considerable number of schelars to the need of formulating
rules for the proteclion of non-combatants in war, the treatment of the sick
and wounded, the prohibition of wanton pillage and other horrors which
shocked the awakening humanitarianism in Burope and mativated Crotius
to publish in 1625 his famous book on International Law “The Laws of War
and Peace™. Similarly, the need of freedom of frade and commeree required

nations to give up claims of sovereignty over the high seas and aceept it as
res nndfines.

1 need not go further into various other branches of law which are
taught in cur Law Colleges. Everyone knows that the teaching is dull,
boring, mechanical and uninspiring, and many students, if given an option,
would prefer 10 read at home rather than attend classes, and the reason for
this is that the subject is not taught from a historical and social perspective.
This is because our law teachers are usually ignorant of history, saciology
and other subjects without the knowledge of which, the study of Jaw
becornes a dull and a formal exercise.

The student wants to quickly get his law degree and start praclise to
carn one’s bread. There is nothing wrong in wanting to earn one’s bread, but
to my mind the educational systern should also praduce socially comuitted
human beings who want to serve society and the natjon, and not merely
themsebves. An education systermn should serve the country, and not merety
produce self-seekers. TTence it should inculcate a sense of ilealism, and a
desire t help one’s fellow citizens, bul the unfortunate truth is that it is
duing just the contrary. The result is, that today most of The Tndian educaled

middle class is utterly selfish and unpatriotic, and the “brain drain’ from
India is a proof of this,

Today, India is passing through a transitional phase, between feudal,
agranian seciety and modern, industrial society. We still have a lol of
casteistn, communalism, and other backward features in our soviety. We
must help our people to cross this transitional phase with as little agony as
pussible, so that India becomes a modern nation like in Europe or North
America. The education system, including legal education, must herefore
help in this process, and for this, it needs to be radically changed in the light
of whai has been said above.



THE DOHA DEVELOPMENT AGENDA ON
DISPUTES RESOLUTION: AN INDIAN PERSPECTIVE!

Juliert Chaisse”

Debashis Chakraborty™
Abstract

The Dasic objeclive of establishing WTO in 1995 was to expand the
volume of global trade and in order to enswure speedy and iopartial
resolution of disputes concerning trade-distorting  policies in member
countries, Dispute Settlement Mechanism {(D5M) was made a cenlral featnre
ol the apgreement. Enshrining provision of compulsory jurisdiction, and
creating a system with a unified and integrated framework withh much
broader jurisdiction and less scope for “rule shopping” and “forum
shopping”, it was made a key element, a safety wvalve, of WTO. The
compuisory enforcemnent of Lhe final Dispute Settiemnent Body (DSB} verdicl
also strengthens the elficlency of mullilateral trading system ta a great
extenl. The review of the working of DSM is currently in progress. However
a number of members, mostly developing countries, are dissatisfied with
certain procedural, legal and enforcement-related impediments, during and
after a dispute, namely—permanent panelists, rermand, amicus  curiae
sibmissions, legal cost, cross-retaliation etc. The developing country
members believe that these issues may be addressed within the ramewaork
of Paragraph 3( of the Doha Ministerial Declaration held in November 20031
and Lhe Dispute Seltlemenl Understanding (ID51]} shoutd be accordingly
reformed in May 2004, al the end of negotiations. Indla, which has made twe

1. The views expressed by the authors in the paper are their own, and not necessarily
correspond to the same of their respective institutes.

* Dnclorant a I'lniversite d'Aix-Marseilte I (Franee} - Centre d'Btudes e do
Recherches Internationales el Communautaries {UERIC); Scienlific Secretary of the
Centre de Seiences Humaines (('SH), Embassy of Franwe in New Delhi.

* Dwocteral Seholar it Inteenationd Trade and Development Division, [NU; Rescarch
Associate, Rajiv Garadhi Institate for Conternporary Strdies {RGICS), New Delhi.
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submisstons ¢ WT(), also believes that the [XSW should bhe modified in
order to effectively protect developing country interests.

Introduction

The result of the Uruguay Round of multilateral negoliations (1986 -94)
comprised of agreements covering many different sectors of international
trade.! The whole comunitments nade under WT( Agreements musl be
implemented by the Member States of the WTU, bul cbvicusly at e
mormnenl of the implementation,® problems arise with regard to the violations
or simply to the interpretation of so many dispositions. To tackle this,
Dispute Seltlement Mechanism (DSM) was made a central {eature of the
WTO, which has had an enormous impact on the world trade system and
rade diplomacy. The WTO/DEM is unigue in internalional law essentially
because it is juridical and legalistic syslem for disputes.®

Main Lepal Characters of the WTO Dispute Settlement Mechanism

One of the most notable feafures of the panel procedures in the W1 is
the provision of compulsory jurisdiction over a case broughi Dy its members.
Indeed, the WTOQ establishes a panel unless there is a consensus not to do o,
Therefore, the consenl of the Defendant State to establish a panel is no longer
required. If a member regquests the establishunent of a panel, consensus not to
eslablish a panel is lacking by definition, and the Dispute Settiement Body
{DSB) will establish a panel. Besides, the new WTO dispute seltement
systent is a unified system with much broader jurisdiction and less scope for

1. ‘These W10 Apreernents have been published in Indin in: Cupia Ko T World Trade
¢ rpmamisatioin: Text — Volunie I, Nesw 13e]bi, Atlantic Publishers and [istributors 2000
{338 .} and World Trade QOrguuisation: Text - Volume I, New Delhi, Atiantic
Fublishers and Distributors 2000 (pp. 333-716).

2. (M course the object of any treaty is to impose hinding obligations on the states who
are parhies to 1t And States are bound te carry out, in good faith, the obligations
they have assumed by treaby. This ix the wsence of the doctrine ol Pecte Sui
Sertwnnedic, which means that the pledged must be folluwed. Buat in addition of this
rute of general intermational Taw, the legal basis of the implementation of the WT()
Agreements stays explicitly in the Article XVI.L of Agreement Establishing the
World Trade Organization: “Each Member shall ensure the conformity of ils laws,

regulations and administrative procedures with its obligations as provided in the
armexed agreements”.

3. Which can be defined by: “putting into effect the undertakings made in irade
negotizbons”. “lmplementation”, in: Goade Waller: Diclionary of Trade Podicy Terms,
Cambridgo University Press 2003, p. 174

4. In addition to the Mspute Setilement [nderstarding, the line legal boats
concerning the scttlement of dispates have Ieen gathered by the WT{) Secretarial
in: WO Secretariat: The WICH [Nsprtle Settfement Precedrres, Cambridge University
Press 2rd Editien 2003 (p. 146).
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“rule shopping” and “forum shopping”.’ Then, the DSU is inlegrated
because it deals with any dispute arising from WTO Agreements and there
iz 2 single set of rules for all disputes. Finally, as soon as the DSB has
adopled the report, the report becomes binding on dispuling parties as a
matter of international law. The losing party must bring iIs legislation into
ling with the recommendalions.

The Process of the Dispute Settement

A WTO dispute settlement procedure is launched at the request of one
or more member govemnments for a consultation regarding cemplaings
against defending members. This process is entirely  government-4o-
government. Of course this process is available only to WTO mentbers in
procedures agains! other members.

[. The first step in dispute settlement s a consultation between the
complaining party (or parties) and the responding party (or parties).
Before taking any other action, the countries in disputc have to talk
ta cach other in an atternpt to resolve their differences by themselves.
If the parties have failed to settle the dispute by the end of 60 days,
then the complaining party may ask the DSB to establish a disgnrte
pancl.”

2. A panel s established notably to “make an objective assessment of
the matter before it, includiog an objective assessment of the facts of
the case and the applicability of and conformity with the relevant
covered agreements, and make such other findings as will assist the
ISB in making the recommendations or in giving the rulings
provided for in the covered agreements”’ The panel, nermally
composed of three individuals,! then receives aral and written
arguments from the parties fo the dispute and from third parties.
The adoption of the report is a eritical step and a significant change
frorn procedures wider GATT. Since negative consensus can be
broken by parties who feel 1hat the report should be adopted, the
DSB automatically adopts the report of ihe first-level pancl unless
the report is appealed ur there is a consensus of the ISB against
adoption.

L Petersmann Lenst-Ulrich: The GATIWT) Disprete Settlement System Internationnd
Luw, Tnternatioma! (rganizations and FYisprate Seftienent, Mijhotf 1aw Specialy Volume
23 Kluwer Law International, The Hague, 1997, p. 175,

2, DISU At 4.7,

3. 1517 Art. 11,
4 On the selection of panelisis, See Dwyer Amy and Stewart Terence: “1 Tandbouk on

WTO) Trade Remedy Dispuates : The irst Six Years 1995-2000", Transnational Pub,
2001, p. 96.
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3. The parties may appeal the report to the Appellate Body, who may
uphold, modify or reverse the legal findings and conclusions of the
panel. An appeal has to be based on points of law such as legal
interpretation; if cannot re-examine existing evidence or examine
new cvidence.! In that extent, the Appellate Body peiforms "a
general funcion of guaranteeing the proper application and
interpretation of the law in case of disputes within the organisation
in the infetest of all its members”.” The Appellate Boddy then goes
through a process similar 10 that of the first-level pancl: oral and
wriften subnissions, a hearing with discussion and questioning by
the division members, and then the preparation of an Appeliate
Body report. Once the Appellate Body bas completed its report, it
sends the report lo the DSB, which adepls the report virtually
automaticaily, through the “reverse consensus” process. The priozity
at this stage is fur the losing “defendant” to bring lts legisiation into
line with the rulings or recommendations.” If the Member State that
i the target of the complainl loses, it musl follow the
recommendations of the panel report or the appeals report, which
after their adoption have become those of the DSB itself The
Mermber Slate must comununicate its intention to do so at a Dizpute
Seltlement Body meeting held within 30 days of the report's
adoption.* If complying with the recommendation immediately
proves impractical, the member is nommally allowed a “reasonable
period of lme” Lo do 508

- DS Art. 17.6. See, Sacerdot Giorgio: Appes] and Judicial Review in Wermational

Arbutrgtion and Adfudication: The Case of te WTO Appelizte Review, in; Petersmarm
Ernst-Ulrich: Internaiions! Trade Law and the GATT/WYO Dispute SetHement System,
Studies in Transmatiomal Eeoncwnic Law, Volume I1, Kluwer Law International
1997, pp. 245 and followings.

Sacerdoti Giorgio: Appesl and Judiciel Review in International Artntration and
Adjudication: The Case of the WTO Appellate Review, in: Petersmann Ernst-Ulrich:
Intermational Trade [ow amd the CATT/WTO DHapube Seltlentent Systerm, Stedies in
Transnational Economic Law, Volume 11, Kluwar Law Internakional 1997, p. 274,

[35U) Art. 19.1. However, in simations involving « non-violation » complainks, the
Memsber is not required b withdraw the measure. See, Chua Adrian: Reasonable
Fxpectations and Non-Vioiation Compleints in GATT/WTO Jurisprudence, Tourmal of
World Trade Volume 32 n®2, April 1968, pp. 27-50.

DS Art. 213,

On the question of what is a “reasonable pericd of Hme”, Sec: Stoll Petor-Tobias ot

Steinmann Arthur: WTO Dispute Settlement: The Implementation Stage, Max Planck
Yearbook of United Nations Law 1999, Vol. 3.
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Which Structuml Evolution(s) for the Dispute Settlement Understanding?
The Daha's Reviewing Process of the Dispute Settlement Understanding

At the Doha Ministerial Meeting in November 2001, lhe Ministers
agree:d to include the DSU as one of the subjects of the Dol Work Program
and to negotiate these improvements.' But since its commencement, the
negotiations have nol led to the desired results. Especially as a 1994
Ministerial Decision provided, dispute seltlerment rules should be reviewed
bv I January, 1999. The review on its own functioning started in the Dispule
Sctlement Body in 1997, The deadline was extended to 31 July, 1999, but
there was no agreement? From the Doha’s Deglaration, no other new
agreement was found. Al members, however, expressed a readiness to
continuie work beyond 31 May, 2003 towards an agreement. I Lhis respec,
before the Cancun Summil, at ils meeting on 24 and 25 July, 2003, the
General Council agreed to exlend negotiations from 31 May, 2003 to
31 May, 2004.

l. Ministerial Ileclaration, adopted 14 Nevember, 2000, WTO Documenn WTS
MINE Y TRC /.

Paragrapb 20 of the Doha Ministertal Declaration has several signilicant elements:
- It recognizes that the I35U 15 in need of improverent and clarification,

- Paragraph 30 provides that negotiations for reform are o take place based on
work done, as well as new proposals,

- It establishes what appeared t: be a deadline, May, 2003, to complete
negotations un 135U reform,

- Fourth, it does not contain a guarantee that improvermis and darifications will
enter inle effect before the end of the negotiations.

- Paragraph 30’z final sentence leaves open the possibility that the “single
undertaking® principle of agreeing to the rvesults of the negotisions as a
package, thereby eliminating the possibility b0 “pick and choose™ which
agreerncents W sipm on to, may be applied to DSU reform,

- Nevertheless, Paragraph 47 of the Ministerial Declaration leaves open the
pussibility that DS reform will he outside of the single undartaking,

2. Gemeral Councl - Minntes of Meeting - Held in the Contre Wittian Rapperd o 9 71 and
18 Devember, 1998, WT/GC /N2, 02702 /1990, page 52.

Y To have a recapitolation of the arguments exprossed during the debate, See
Genoral Council - Mitutes of Meeting - Held in the Centee Willion: Reppard on 6
Urtoler, 1398, WT/CC /M /48, 27 /10/1999, point 7.

4. General Council - Minutes of Meeting - Held i the Centre Williom Rapperd o 24 . 25
Frady, 20003, WT /GO /WA /8 28708,/ 2003, p- 20, paragmph 75
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Rising Problems and Potential Reforms

Despilc the obvious success of the DS, problems have cmerged.’
According 1o Paragraph 30 of the Doha Ministerial Declaration, ihe TS
negoliations are open-ended and room exists o examine a lot of issues, The
question on permanent panclists, rerand, Amicns curine submissions and
cross-retaliation are among the issues that may be addressed within the
framework of Paragraph 30 of the Doha Ministerial Declaration and that
may tefonm the DSU in May 2004 India, along with several olher
developing countries, has submitled proposals for reform to the W10 The
broad issues raised by these developing countries refer to the procedural,
legal and enforcement-related impediments they ofien encounter while
initiating or during a dispute, or even when it is over. The coundries were
cerfain about the fact that in order o ensure a level playing field to them,
iimplementation of these measures are extremely imporiand. Broadly, the
proposals reguire making the provisions binding on their developed
counderparts, and the governmental character of WTQ should not be
destobilised. In addition, the proposals reinforced the need to enhance
transparency within WTO. The current analysis intends 1o have a took al
twa of the major issues: Amicus Curige submissions (the refinement of the
pricess) and Cross-retaliation (its increasing use within the WT(
framewaork).

Amicus Curiae Submissioms

An Amicys Curiae brief is “an opinion offered to the court by a
disinterasted party (called amicus urine or friend of the court} in Lhe hope
that it would assist the judges in arriving at the best possible outcomes™.? In
the WTO-context, mnicus cirige submissions are briefs from individuals or
enlilies (“non-members” ol the WT(), in particular non-governmental
organisalions (NGOs), which are designed to provide gnidance to a panel or
the Appellate Body. Although there is ne mention of amicus submissions i
either the DSU or the Warking Procedures, the Appellate Body ruled Lhal
panels and the Appellate Body have the right, but not the obligation, to
receive such subrmissions. The amicus question has been a source of

1. ir that diveclion, Bourgeois Jacques: Some reflections on e WTO dispute scftement
sysfem frivm @ prachtioncr’s perspective, Jouwrna) of Internationa) Econernic Law 200,
Yolume &1, pp. 145154 and Des Bhagirathe-Lak The WO Agreesads: Deficiences,
Imbatances and Required Chomges, TWN & Zed Books 1995, p. 9 and followings.

2. Boe Chaisse and Chakraborty (2003) for 2 detailed comparative anabysis of tnddian
submissions v WT( and the existing provisions. The submission dawd 239
September, 22 (TN/TS/W/1E) was submitted in association with Coba,
Hondoras, Malaysia, Pakistan, S lanka, Tanzania and Zimbabwe indonesia
joined this gwroup for the secund submdssion dated 9 October, 2002 (TN /TS5 W /A19).

3 "Amnons Curiae”, o Goode Walter: Diconary of Trade Policy Terms, Camibwidge
Udversity Press 2003, p. 15
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censiderabie controversy. Indeed, in the Mesures Affecting Asbestos and
Ashestos-Containing Products case? the Appellate Body established a Working
Procedure governing the submission of amicus briefs, applicable only to that
appeal, which appeared on the WT() website and was communicated to
NGOs world-wide. When the merbers learncd that the Appellale Body had
actel to facilitate the submission of amicus briefs, a spectal meeling of the
General Council was convened in which the Appellate Body was sharply
crilicized, in particular by developing country members.? Perhaps as a result
of this criticism the Appellate Bedy rcjected all amicus briefs submitted,
ruling thal the briefs failed to conform to the promulgated Working
Procedure.

India has formally submitied 2 propasal® and suggested the addition of
the following two footnotes 1o Article 13: on the one hand “Seek” shall mean
any information that is sought or atked for, or demanded or requesied by
the panels. Unsolicited information shall not be taken inio consideration by
the panels. On the other hand “Footmote 17 shail also apply to the Appellatc
Body and arbitratar under this Understanding.

Cross-Relaliztion

A cruss-retaliation is an “avenue open in certain circimstances 1o a
WTQ member whose rights under une agreement administered by the WTQ
have Dbeen infringed, to retaliate against the offending rmembor under
another agreement also administered by the WTO”* On this possibility it

1. Repaort of the Appellate Body, Curopean Commmnities - Mensures Affecting Asbestag
and Asbestos-Containing Products, WT/D5135/AB/R, 12,/03,20M, points RO and
Ellwings.

2. Bee, Dispute Settlernent Body - Specin! Session - Minutes of Meebing  Held i the Uentre
Walliam Rappard on 14 October, 2002, TN/TIS/M /5, 27/02/2003, point La.1: “With
respect Lo amtivas curiae briefs [ ] the overwhelming majority of WT() mambrership
were opposed to the acceptance and consideration of unsolicited amricus oy rige b efs
by panels and the Appellate Body. 11 was nnfertunate that the Appellate Body had
nol been sensitive 1o the views of the majority of the membership on this issue; its
continued acceptance of such briefs had resulted in an Imbalanice i the righls of
third parties and those of non-parties” allowed to submit such briets. 1t was the
vonsidered view of the co-spunsors that neither the Appellate Body nor panels have
the authority under the (3%5U to accept and consider amicus enrize briefs. 1o put this
Hsue to rest permanently, the co-sponsors had proposed the insertion of twe
footmintes bo Article 13 of the DSU with a view to darifying the meaning of the word
«scekr. This would make it clear that panels should not accept unsodicited amicses
curige bricfs, while affirming their existing right to seek experts’ opinions and
views, in consultation with the parties to the dispute”,

3 Dispute Settlement Body - Special Session - Negotiations om the Disputc Settlement
Lnderstanding - Propocats on DSLL TN/DS/W 18,07 710,/ 2002, point {11

4. "Cross-retaliation” in: Goode Waltee: Diceionary of Trade Policy Terms, Cambridge
University Press 2003, p.g8.
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has been noticed by India that, “the wemendous imbalance in the trade
relations between developed and developing countries placed severe
constraints on the ability of developing countries to exercise their rights
under Article 22. The economic cost of withdrawal of concessions in the
goods sector was likely to have a greater adverse mnpacl on the prevailing
developing-country Memiber than on the defauling developed country
Member”.' As a result, proposal has been formally raade to add a new article
2230 that says: “Notwithstanding the principles and procedures contained
in paragraph 3, in a dispute in which the complaining party is a developing-
country Member and the other party, which has failed to bring is measures
into congistence with the Covered Agreemenis is a developed country
Member, the complainant shall have the right to seek auwhorization for
suspension of concessions or other obligations with respect to apy or all
sectors under any covered agreements™.2

The process of DSU reviewing is going on and in Bay 2004 IS reform
will have significant implications for developing countries. However, it is
probable that negotiations concerning other agreemoents (r.g., Indelleciual
Property, Textiles, Agricullure) will be more important. Yel, as the
developing countries participate more actively in international trade and the
dispute settlement system, the direct implications of the DSU will increse.
The growing use of the DSU by India and other developing countries
provides a case in point. This means that it is in the long-term ivterest of
India and other developing countries to follow DSU  reform and to
participate at the same time in the negotiations concerning the other areas,

Analysis of Disputes involving India

India has so far been involved in a wtal of 31 cases directly, a hrief
summery of which is provided in Table 1. A couple of inferesting
vbservations could be made in the light of the cases registered al 19SB. First,
India’s trade policy is increasingly becoming WTO-compatible, as witnessed
from non-notification of any case against it for a long time (June 1999 —
Joamuary 2003, the gap between IS 175 to DS 279). However, India’s anti-
dumping policy is increasingly coming under fire in recent tires, ag seen
from the last two registered cases. Second, while until recently (February
2004, Bangladesln) India did not face a single case as respondent from any
developing countries, as a complainant, il has to get involved in four such
cases. Third, while most of the cases filed by India involves imposition of
anti-dumping and other type of duties and WTO-incompatibilliy of imporl
easires on textile products among other members, the same for the cases

1. Sve, Dispute Settlement Body - Sparial Session - Mimes of Meeting  Hehd in the

Uentre William Fappard on 14 Cetober, 2002, TN DS /M5, 270272003, point La.4.

2. Dispute Schlement Body - Speeial Session - Negotiations on the | Yspute Seftlemond
Understquding, TN/ US/W /719, 0971072002, Point L.
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against India centers on three broad issues, mamely, import restrictions,
patent regime, and anti-dumnping. Fourth, while India has won 7 cases out of
15 as a complainant,! it has not won a single case as respondend arud lost 5
vases out of 16, This suggests either the legitimacy of the claims by the
appeliaut countries, or insulficient defense on India’s part. Fnally, as third
party, hadia had participated mostly in cases conceming disputes over
TRIPS, textile producls, primary products and dumping; ic., issues
cuncerning its major interest.

Table 1: Cages at DSB involving India
{updated upto 153th Tuly, 2004)
Cases involving India as Respondent

Complaint by: Win Loss | Armicably Conbinuing/ Total
e e e i setied ] RecentRequest]

Developed countries 0 5 4 3 15
—pee o e Lo L —. 4 S E

Tieveloping countries - - - 1 ]

Cases involving India as Complainant

Respondents: Win Luss | Amicably Continuing / Total
settled Recent Bequest

Developed countries & 1 2 2 i

Developing counltries 1 0 1 2 _I_ 4

Source: Compiled from WO documents

India’s Viewpoint on the need for Legal Reform

Although India believes that DSB provides a major balancing tool in
the mullilateral irade system, il feels that there is ample scope for betterment

tr help the developing countries, and raises the lollowing points as
imanediate concern:

1. Need to protect developing country inferests.—The Dispute Settlement
Underslanding {DSU) enshrines special and differential treatment for
developing countries in various clauses, but the lack of clarity in
Lhemn might often lead to interpretations actually hurting developing
countries. India believes that, “There is however no way io ensure

L. 1L needs to be mentiomed that in two cases, (D558 - import prohibiliom of shoimp

and shrimp products against US) and (123206 - anti-dumping and covntervailing
measuees on steel plate against US), although certain US procedures in force were
ruled WTO-inconsistent, some of India’s claims were rejected by the panel (125206}
and certain panel rulings were reversed by the Appellate Body (DS58),
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that such ireatment is accorded to these countries in praclive.
Thercfore, there seems 1o be a need for building a screening provess
to check whether such requirements are adhered 107!

High Legal Costs.—Given the high legal cost of fighting disputes
coupled with relative lack of legal expertise in developing counirics,
they are always at a disadvantageous position as compared 1o their
developed counterparts. In addition, the barden of proof rests on the
respondend, a policy oplion used several times by developed
countrics (o barass developing countries. 1lence, a develaped
coumry should not be allowed to initiate a case against a developing
country (nless it is able to demonstrate that the alleged violation of
an agreement by the former causes economic losses 1o it above de
minimus level,

. Implementation during Reasonable Period.- After receiving the Panei’s

or Appellate Body report, the losing country has to comply within a
reasonable period of time, usually negotiated among the bwo sides,
Flowever, as experienced by India (Turkey — DS 34 and ELI - DS 141},
1)5B does not have any power 1o force the defaulter 10 implement
these provisions at an early date. This is a major shorteoming of e
system, hurting the developing countries more thain their developed
counicrparts.

- Suspension of bengfits.—The WTO allows the winner party to suspend

favourable treatment, i.z., retaiiate, if the loser party does not comply
with its obligation even at the end of the ‘“reasonabie period of tine’,
the extend of which depends on the level of estimated trade loss due
lo continuation. of WTO-incompalible neasures. |Yowaver, il is
actuaily an inefficient tool, as developing countries are not
adequately cquipped to effectively impose it on their developed
counterparts. India strongly believes that this issue should not be lefi
entitely to negotiations between wnequal trade partiers, and proper
guidelines should be faid in this regard,

Participation of NGOs.—India strongly believes thal NGOs should not
be allowed to take part in dispute settlernent process. There was a
move by US to facilitate NGO participation In the TS provess in the
late ninetics, amd India protested against this move with several
other countrics on three grounds. first, the wultimate compliarce
obligations under WTO are to be fulfilled by the governments, nol
the NGOs. Therelore, involving NGOs might change the inter-
governmental character of it. Secondly, government positions for a
case are .arrived omly  after discussions with all domestic
stakeholders.  governments are cerfain that NGOs have a further

b WO Newslelter, Mindstoy of Commerce, April, 1999, pp. 6.
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chance to influence the DSB, then the system loses cfficiency.
Thirdly, the developing counties would always be in a
disadvantageous position wpis#-pis their developed counterparts as
their NGOs are relatively unprepared to send briefs without being

asked for or to respond to invitations to send boefs owing to
resource constraint.!

6. Structure of DSB.—India supports the current system of sclecting
members by mutual agreernent between the parties, and against any
proposal to destabilize it. There was a drafl proposal from some
members several years’ back to introduce a permanent seven-
member panelists committes, from which three could be selected at
random for a particular dispute, which was promptly rejected by
India.

7. Authoritative Interpretation by Pavels and AB—The DSB rulings are
not supposed to change Lhe obligations of the countries under WTO.
However, the Panels and Appellate Bodies often seemn to overstep
their respective mandate and enter the area of ‘authoritative
interpretation’ or ‘amendment’, reserved only for the members as
per artickes IX and X of the WTO agreement. India is particularly
dissatisfied the way in which certain SPS and environment related
unilateral trade measures were partialty upheld by the 1)5B.#

8. Transparenty it DSE Proceedings—There is no official negotiating
history of WTQ and the Secretariat notes circulated to Fanels, as
afficial references in disputes are not even shared willt ihe parties
involved. India feels thig system needs to be changed immediately to
bring complete transparency in the procedure.

Ensuring an impartial and efficlent [35B is essential for ladia. The
recent trends in global negotlation, in particular, the failure in Cancun
Ministerial raises doubt about the removal of distorting policies in coming
days, and signify hard times for developing countries like Imdia. On ome
hand, India might face charges on the ground of increased usage of
contingeney measures {e.¢., EU and Bangladesh have already lodged anti-
dumping cases) or market access issues.’ On the other hand, it might need to
fight various policies {e.¢., agricultural subsidization, anti-dumping} of other
members. It has to be noted that enly through DSE mecharusm, the
correcting mechanism within WTO, India has caused ELUJ tc change its anti-

1. For details, see WTO Newsletter, Mimistry of Cammerce, Decemnber, 2000, pp. 15

2. Fur instance, a roomber of cases could be clted, e, US — Shrimps, Turtle case and
the E{" — Hormomes case, a5 mentioned in WTO Mewsletier, Minisiny of Commerce,
March 2001, pp. 2. (himni (2002) has also taised coneerm in this regand.

3. The WTO) Trade Policy Review on India {2002} has miscd serous concern over the
prowing use of contingency meagures by India.
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dumyping regulation in the aftermath of the bed-linen case (IS 141). India
seems to proceed in the right track, as it is negotiating jointly with other
developing countries in this regard. llowever, in spite of the recent pro-

active approach by India, proper planning and strategic postings are still
Iacking !
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JUDICIAL LEGISLATION ON THE STATUS OF
CANTEEN EMPLOYEES

Suresh C, Srivastava*
Entroduction

It has now been well increasingly recogmized all over the world that
canteens for the workers are essential part of the indusirial establishment,
providing wundentable benefits from the paint of view of health, elficiency
and well being.' In India, the need for sctling upr canteen(s) inside 1he work
place was emphasized by lhe Royal Commission on Labour, the Labour
hvestigation Committee, the National Commission on Labour and the
Committee on Labour Welfare. However, there is no uniformity abaot the
minirmum nomber of workers required for providing and maintaindng
canteen(s) by the occupier under the Factorios Act, 1945 the Mines Act, 1952,
- the Beedi and Gigar Workers {Conditions of Employment) Act, 1966, the
Vock Workers (Safely, Health and Welfared Scheme, 1960, 1he Motor
Transpor Workers Act, 1961, and the Plantations Labour Act, 1951, While
the Factores Act, 1948 the Mines Act, 1952 and the Beedi and Cigar Workers
{Conditions of Employment) Act, 1966 make it obligatory on the part of the
employer to run a canfeen where 250 workers are ordinarily employed, the
Plandations Labour Act, 1951 lays down that in every plantation where 150
workers are ordinarily employed there shouid be a canteen in 1he work
place. The Contract Labour {Regulation and Abolition} Act, 1970 ermpowers
the appropriafe Governmend 1o frame tules requiring the contraclor 1o
provide and maintain one or more canteens for the use of contract labour in
cvery establishment. fiowever, where (in a factory employing less than 250
emplovees) the management agrees to provide a canteen to its weorkers in

* Hesearch Professor, Indian Law Institite, Formerly Professor, Chairman & Dean,
Faculty of Law, Kumkshetra University & University of Calabar (Nigeria).

1. Government of India, Report of the Committee on Labour Welkare, p.tr (1969, Cited

in Guvernment of India, Report of the Natitma!l Commission on Lalwour, p. 112
{ T3}
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terns of the provisions of the Factories Acl, it is obligatory under the
settlernent to maintain that canteern.!

Iixperience shows that the employer who is regquired to maintain a
canteen and employ workers therefor instead of employing workers direclly
employs workers through centractor and therehy evade The provisions of the
Act. A questlon, thercfore, arises, whether the workers employed by the
contractor in canteen may be treated as employees of the principal
empluyer? In the absence of any legislative provisions regulating the
secirity of tenure of canteen employees employed by contractor, the
Supreme Court has not only made a distinet contribition to labour law in
gencral and the Contract Labour (Regulation and Abolition} Act, 1970 in
particular but also has displayed creative aftilude of judges to protect the
interest of canteen employees. It has evolved various norms as 1o when the
canleen ermnployees emploved by the cootractor may become the emmployee of
the principal employer.

A survey of decided cases reveals that conflicting opinions have been
expressed even by the Supreme Ceourt which has brought uncertainty.

This paper seeks to examine the approaches of Indlan Judiciary which
ied to 1he condlicling opinton.

Judicial Response

We shall now examine the response of the lndian judiciary regarding
e statits of contract labour and the problems invaolved thoerein. Tnoa series of
decided ¢ases the Supreme Court bas distowraged the employment of
contracl fabour in statutory canteen to ensure fair conditions of service and
secwrity of tenure to them. llowever, in some cases court have given
restricted meaning and thereby denied secunity of lermre to condract labour.

Sarasrur Mills Co, Lid, v, Ramanlal Chimaminl? is one of lhe carliest case
on status of canteen employees whorein the Suipreme Court held thal
workers employed in a canteen, even if run by a Co-operative Suciety, were
‘workers' as the occupier of the factory is under a mandatory obligation to
maintain and ron a canteen 1nder section 46 of the Factories Act, 9438,

The aloresaid issue was more elaborately dealt with in MALR. Khan «.
Lindon of Frudta? T this case, the Supreme Courl was concerned with canleen
run by Railway Establishments falling into three different categories: Tirstly,
stalutory canteens which are provided compulsorily in the establishments
ernploying 25) or more workers under section 46 of the Factories Act, 19485,
Secondly, Non-statutery recognized canteens, which are run in an
establishment which may or may oot be governed by the Acl but which

1. {rwtes Ddig Pof. b v Dndiesiriad Tribucont, 19801 ab. IC 1126 (3110 Cal).
2. (Ee7R A 50K 97
3. PGS0 SUPT) SCC 191,
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admittedly employ 230 or less than 250 employees and hence, it is not
obligatory on the employer to maintain. However, they are set up as a staff
welfare measure where the employees exceeds 100 in number. These
Canteens are established with the prior approval and recognition of the
employer as per the procedure contemplated under the Riules and
Regulations of the FEstablishment; and thirdly, non-statatory  and
non-recopnized canteens. These canteens are run at establishments under the
second category but employ 100 or less than 100 employces and arc
established without the prior approval of or recognition of the employer.

Agair in All Indin Raftway Institute Employees Association v. {nion of
imdia! the Supreme Court while dealing with this question beld that the
cmployees in the Railway Institutes or clubs were not empltoyers of the
Ruilway eslablishment. Parfmal Chandra Roba v. Life Insurance Corporation of
India,*is a leading case on the subject. Flere the Supreme Courl ruled:

{a) Where there {5 a statutory obligation (rg. under the Factories Act,
1948) to provide and maintain a canteen for the use of hig cmyteyees,
the canteen becomnes the part of the establishment and the workers
emnployed in such canieen are the employees of the manageument.

(b) Where there is no statatory obligation but there is otherwise
obligation on employer to provide a canteen such as part of service
condition, the canteen becomes he parl of the eslablishment and the
workers employed I such canteen are ihe cmployees of the
managemendt.

() Where there is a no obligalion 1o provide a canteen but there is an
ebligation to provide facilitics to run canteen, the canteen does not
become a parl of the establishment.

{1} Nature of the obligation:
(i} The obligation to provide canleen may either be explicil or
implicit.

(i} Where the obligation is not explicitly accepted by or cast upon
the employer either by an agreement or an award, ete., it may be
inferred from the circumstances, and the provision of the canteen
may be held to have become a parl of the service conditions of
the employees.

(1ii} Whether the provision for canleen services has become a part of

the service condition or not, is a question of fact to be determined
on the facts and the circumstances in each case.

1. {19913 2 Laly 1.] 265.
21995 Supp (2) SCU AT
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{iv) Whether a particalar facilily or service has hecome implicitly a
parl of the service conditions of the employees or not, will
deperd, among others, on the nature of service or facility.

{v} The service or facility of canteen increases the efficicniey of the
employees and the establishment, whether the same is available
a5 a matter of mght to all cmployees in their capadty as
employecs or nol. The advantage of such (acility may be
measured in terms of the number of employces employed in the
aslablishment and the munber of employees who avail the
service, the lemgth of time for which the scrvice has been
continuously available, the hours during which it is available, {he
nature and character of management, the interest laken by the
employer in providing, maintaining, supervising and controlling
the service, the contribution made by the management it the
form of infrasttucture and funds for making the service
availabde, otc.

llawever, in Indimn Petrochewicals Corp. Lid. v. Shramic Send',! a new
gloss was given to this decision by stating that the presumption ansing
under the Factories Act in relafion to such workers is available for lhe
purpase of the Act and no further. The Supreme Courl held that the
Faclories Act does not govern the rights of employees with respect 1o {1}
recruitment (ii} seniotity (iff) promotion (iv) relirement bhenefits, efc. These
are governed by other statutes, rues, contracls or policies. Thercfors,
employees of the statutory canteen cannot ipso facto become the employees of
the establishment [or all-purpase. The court added that (i) 1 should be berne
in mind that the initial appoeintments of these workmen are not in
accordance with the rules governing appointnents; (i) Rules poverning
establishments; (i) Rules governing policy of recruitment of the
management; {iv) The aforesaid recruitments could also be in condravention
of the various statutory orders including reservation policy; {v} Further the
reservation policy is an nstrumentality of the State and as such State has an
obligation to conform to the requirements of Articles 14 arel 16 of the
Constitution. Be that as it may, the Court ordered that the services of the
workmen should be regularized not as a malter of right of workmen but
with a view to cradicate unfair labour practices and bring eqdity and social
justice.

Again, the Supreme Court in tndign Ouersens Bank v. LO.E Staff Canfeen
Warkers” Union and anotier,? while considering the effect of Parimal Clandra
Raha v. LLC. of India and Indian Pelrochemticals Corp. Lid. v. Shromic Sean gave
a narrow meaning to the scope of section 46 of the Factories Act, 1948 when

1. 1999(6) SCC 439,
2. 2000{4) S0C 245.
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it ruled that: “the workers of a particular canteen statutorily obliged to be
run refuler no more than to deem them te be workers for limited purpose of
the Factories Act and not for all purposes and in cases where il is a
nen-statulory recognized canteenn the court should find ont whether the
obligation fo run was implicit or explicit on the facts proved in that case and
the ordinary test of control, supervision and the nature of facilitics provided
were taken nole of to find out whether the employees therein are those of the
rmain establishment.

From the above it is evident that by giving the interpretation (he Court
in the above case has not enly denied security of tenure 1o contract labour
but even deprived them from the benefits available o workers employed in
factories irom other laboar legislation.

A year later, the Supreme Courl disapproved the fine of thinking,
adopted in Idian Owerseas Bank case. Thus in Borit {ritz Werer Fimited v,
Stafe of Karnataka,' the Supreme Courl ruled that the workers working in
canteens even if emploved through the contractor have to be treated as
“workers” and no restricted meaning can be given. Even where the Factories
Act, 1948, i1s net applicable te an establishment Dut canteen Tacility is
provided as a condibon of service, an gmployer of such a eanteen may be
treated as worker.

The aforesaid view was reiterated in V.S.T. Industrics Itd v. V.5.T.
Industries Workers Linion.* While dealing with the claim of workers of a
canteen run through a private contractor in pursuance of the obligation of
the industrial cstablishment under section 46 of the Factories Act, 1948 the
Supreme Court epheld the claim of workers for being treated as workers of
the company itsell.

A year later in Harishanker Sharma v. Artificial Limbs Manufacturing® Lhe
supreme Courl deviated from the decision in V.5.T. Industries L#d. @t Burack
Fritz. Werna ltd. case and veinslated the decision taken in Indian
Petrochemicals and indian Overseas Bonk case. In this case, some 700 workers of
the canteen run for the benefil of the employees of the Arlificial Limbs
Mamudacturing Corporation argued that they were working in the canleen
for many ycars, under several contractors, and therefore they were entitled
to the wage benefits of the Corporation itself. The Supreme Conrt rejected
theit demand and observed as follows:

“Il ¢anmot be said as an absolute provision of law thal whenever in
Jdischarge of a statutory mandate, a canteen is set up or other
facilities provided by an establishment, the employees of lhe ¢anteen
or such other facility become the employees of the establishment*.

1. 2001 Lt.K 285,
2. FI 2001 {13 5C 36: 2002 LLR 101
I (2002 t LL} 237 (507,
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The Court held that contractors are uot entitled for absorption by the
principal employer. This is also truc for statutory canteens i ivdusioes and
factories.

It i submitted that the Court not only departedt from ils earlier decision
but failed Lo appreciate that this is a case of sham vonlract where anployee
contines but the contraclor changes.

In Steel Awthority of Indis v. National (hiioh Waterfroni Warkers' he
Conslitution Bench of the Supreme Court appears to have retained the
position well-settled in decided cases, namely, when the principal employer
is to comply with statutory duty to maintain canleen in a factory/
establishment, on abolition of such contract, the conlract workers are to be
absorbed as reguiar employees. Thus, the court while adverting o the
position of law in force observed as follows:

We have gone through the decisions of this Courl in VST, Indnstrws
case, G.B. Pant University case and M. Aslam case. All of Them relate
o stalutory liability to maintain the canteen by the principal
employer io the factory/establishment. That is why in those vases, as
in Sargsptr Mills ¢ase the contract fabour working in Lthe canizen
weore treated as warkers of the principal employer. These cases stand
on a different footing and il is nol pessible to deduce from them the
hoard principle of law that on the conlract labour systern being
abolished under section {13 of section 10 of the CL (R&A) Act, the
contract labour working in the establishment of the principal
employer have to be absorbed as regalar employees of Uw
eslablishment.

The Supreme Court has, however, not expressly settled the contreversy
arising out of the conflicting judgment made in the Parimal Chandra Reha
case and the Mdian Pefro Chemicals Carporation Lid. case.

In National Thermat Power Corporation v, Karri Pothurin,? the Nalional
Thermal Power Corporation Ltd. (NTPC) started a canteen in the year 1983
for the benefit of the cmployees of their unit, through a contractur and from
{hat time onwards it was being tun through contractors engaged irom time-
to-time. The said corporation being a “factory” under the Factories Act, 1945
was under an obligation to provide and mainlain a canteen for the benefit of
employees of the wmit. However, instead of employing workers directly the
corporation, as said sarlier, engaged workers through conlractors and mary
of the workers were working from the year 1983. The warking of the canteen
in respect of preparation, service and maintenance (0 cnsure gualily was
supervised by (he Deputy Manager {Administration} and his subordinates.

boo2001 LER 96l: T 2000 7 50 263
22003 LER 1006,
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The said authority (as claimed) issucd jdentity cards Lo the workers for
entering the factory premises.

The respondent workers filed a writ petilion in the High Court under
Article 226 of the Constitution of India seeking for a direction o the
appellant to regularize their services with attendant benefils.

The Single Judge of the Andhra Pradesh High Court dismissed Lhe
petition. Thereupon the respondent workmen filed an appeal before the
Ihvision Bench of the Andhra Pradesh High Court. The Division Bencly set
aside the order of the Single Judge and allowed the claims subjact to
conditions specified in the order. Aggrieved by this decision, the National
Thermal VYower Corporation filed an appeal by spedal leave before the
supreme Courl. The appellant piaced reliance upon the decisions reporled in
fban Petrochemicals Corporation Ltd. v, Shramik Sena, and other related
decisions to contend thal the Thvision Bench went wrong in reversing the
decision of the learned Single Judge and that the respondent-workers who
were workers in the canteen engaged by the contractor, cannot claim to be
part of the appellants’ establishonent and claim for regularization in the
services of the appellant undertaking and conscquently the order under
challenge was liable to be set aside. On the contrary the respondent warkers
plaved reliance upon the decisions in Imdign Overseas Bark v, LOLB. Steff
Canteen Workers Union.? as well as Sterf Authority of fndin L. v, Nationa
Urion Waterfront Workers,? and in V.S.T. Industries TH. v. V.S.T. Industries
Workers” Lintion.* to contend that the decision of the Division Bench dees not
require any interference in this appeal. Reliance was also placed on an earlier
decision of the Supreme Court in the Saraspur Mills Co. Lid. v. Ramonial
Chimanlel" for sustaining the decision of the High Court.

The Supreme Court after examining the rival contentions referred 0
the its earlier decision in Saraspur Milfls Co. LA v. Ramanlal Chimandal” V.5.T,
Industvies Lid. v. V.5.T. Industrics Workers' Union® and Steel Authority of india
Ltd. v. Natiorud Union Waterfront Workers,* and observed:

An analysis of the cases discussed above, shows that they fall in
three ciasses: {i} where contract labour is engaged in or in connection
with the work of an establishment and employment of contract
labour js prohibited either because the indusirial adjudicator/court
ordered abolition. of contract labour or because the appropriate
govermment issued notification under section 10(1) of the CL {R&A)
Act, no automatic absorption of the comtract iabour working in the

. JT 1999 (4) 5C 454; 1999 LLR 961 (50).
- 3T 2000 (4) 5C 503 2000 LLE 647 (3C).
. T 2001 {7} 50 268: 2001 LLR 96 (5.
. JT 2000 (1) SC 36: 2001 LLR 101 (50).
1974(3) SCC 66.
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establishment was ordered; (i} where the contract was found to be 2
Jham and nominal, rather a camouflage in which case the contract
Jabour working in the establishment of the principal employer were
held, in facl and in reality, the employecs of the principal employer
nimself. Indeed, such cases do not relate to aboltion of contracl
labour but present instances wherein the Court pierced the veil and
declared the correct position as a fact at the stage after employment
of contract lahour stood prohibited; (iil} where in discharge of a
statutory ohligation ef maintaining & canlteen in an establishiment, the
prineipal employer availed the services of a contractor, the courls
Jave held that the contract labour would indeed be the employees of
the principal employer.
The Court accordingly held that it is too late in the day for Lhe
employer, which had an obligation imder the Factories Act, 1948 to mun the
canteen to the contrary.

A perusal of the aforesaid judgment reveals that neither the appellant
nor the respondent referred to the judgmens of the Supreme Cotut In
Porimal Chandra Raha v. Life Insupance Corponation of Tdiat and Baraf Fritz
Werner Limited v. Stafe of Karnataka? which support the line of thinking
adopied in this case. The Court hag also not referred to its eardier decision in
Harishanker Sharma v. Artificial Limbs Mamutfacturing? which supports the
view point of the appellant. This has really deprived the Cowrt to take full
view of the situation.

Conclasion

The Indian judiciary, in its journey from Savaspur Miffs Co. f4d. (1973) to
National Thermal Power Corporation (2003), has shown inngvative zeal Bul m
this process it has given misgivings as well. The judges, at times, inlerpreted
the cbligation of crnployer in a NATTOW SeNSE. In this process there emerged
conflicting views. It is not difficult to find the same judge taking differenl
approach even in the cases decided by him earlier. Thus Justice Rajendra
Rabu who was a member of the Bench of the Supreme Court in [ Terishankar
Sharna v. Artificial Limbs Manufacturing Ltd *took a different view ihan those
expressed in National Thermal Power Corporation Ltd. case.

. 1995 Supp {2) SCC 611.
2. 2001 LLER 285,

3. (20023 } 11 Z37 (5O
4. Hppra.




THE GROWING MENACE OF CYBER TERRORISM:
CHALLENGES BEFORE THE CRIMINAL
JUSTICE SYSTEM'

Gurjeet Singh**

“fust as a modern thief ean steal more with o computer than with @ by,
Fontorvow's terrorist may be able fo cause more dmmage with o computer movse fhan
with a ballet or a bomb.”

Introduction

The emergence and growth of Information Technology (FT) has
revolutionised the entire globe. It has changed the way we \hink and the
way we act in our day-to-day life. Such has been the impacl of teelmological
acdlvanceruents and innovations today that we cannot simply imagine our
lives without them. The modern day technology has shrunk distances
around the world and made the inflow and outflow of information across
the borders much easier than ever hefore.

The invention of computer and the Internet are the comerstones of the
Infermation Technology Revolution. Computers have been dominating, the
technological scenario, and of late, the legal scenario world over since Lthe
early 1970s.! Internet and the World Wide Web that hlossomed in 1980s,

* This is the yovised and enlarged version of the paper presented at the XXXVth Al
India I'alive Seience Congress Orpanised by the Punjab Police and the Burenu of
Palice Research and Development (BPRD), New lelhi and held at Jalandhar
{Punjaly) on 24-26 May, 2004.

B.A. (Hons), M.A. (Eco., Pob Sce. & Pub. Admn), LLM. (GNDU), Ph1). (GNDUS,
Ph.. (50CAS, London), Professor and Formerly Head, Departmoe©d of aws, Gure
Nanak Tev University, Anuitsar - 143 005 (Punjab). | am heartity thankful ko my
friend Padmashri Mr. J.P. Birdi, IS, Inspector General of Police {Border), Amritsar
tor his valuable comments on an earfier draft of this paper.
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1. For a detailed discussion on the lopie of ‘Role of Computers in the Field of Law”,
see: Curjeet Singh (2001): “Role of Computers in the Fields of Legal Education ang
Research.” In: SK. Verma and M. Afzal Wani (eds): Legel Research and
Methodolology, Mew Delhi: Indian Law Inshtute, Fp. 715-25.
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alse been made o offer some workable suggestions to deat with the growing
Inenzce of cyber terrorism. A mumber of references have been given at the
end of the paper in order to facilitate further research on the lepic. These
references may be found immensely useful by the academics, criminal
lawyers, rescarchers and policy planners who are involved jn the crusade of
prevention and detection of “cyber crimes” in general and ‘cyber terrorism’ in
particular.

Menace of Cyber Terrorism in the Conlemporary Society

Just as terrorism is a stigrma in the rea! world, i is also o bane in Lhe
cyber space. The growth of Inlernet has shown that the medium of evber
space is beng used by individuals and groups alike to threaten the
grvernmenls worldwide as also to terrorise lhe citizens of a conntry. As a
matker of fact, till now, there is not a single acceplable definilion of the teem
‘Cyber Terrorisn’. However, there is broad agreement om one poinl thak
‘Cyber Terrorism’ refers to wo elemnents: (i) Cyber Space and (i3] Terronsm.
that obviously means that the e necesgarily relers to any Jdangerons,
damaging, and deslructive aclivity thak lakes place in Cyber Space.
Nevertheless, some workable definitions have beent suggested by lhe
experts. Ior instance, some of the Cyber Law Experts define it “as the
premeditated use of disruptive activitios, or thie threat thereof, in cyber
space, with the intention to further social, ideological, religious, polifical, or
similar objectives or to intimidate any person in furtherance of sueh
objectives.™ The underlying premise in this definition js that ¢yber crime
and cyber terrarisny differ only on the basis of the motive and intention of
the perpetrator.

Another workable definition of ‘Cyber Terrorism’ is that ~if is Lhe
premedditated, politically mativated attack against information, computer
systems, computer programmes, and the data which result in violence
agamst pon-combatant targets by sub-national groups or clandestine
agents.™ Eyen this definition is also a narrower one. Tor the term to have
any meaning, we must he able to differectiate it from other kinds of
compuler abuse. As a matier of fact, thercfore, a workable as well as

umiversally accepted definition of the term ‘Cyber Terrorisn needs 1o be
worked out.

Tools and techniques used by Cyber Terforists
Although there is difference of opinion among the evher law cxperts
about the toels and techniques used by the cyber terrorists Jor errorising
and hitting their targets, following are some of the prominent wols of terror
that are being used quite frequently and with impunity:
b Rohas Nagpal (2002} "Defining Cyber Terroriam.” n: The KTFAD bowrmat ab by
famir, Vol 1, Mo. t (November), P 7378, at 1. 77.

2. Yogesh Bamma and Denzyl P. Dayal (2001): Cyber Crimes, New Delhi 1ominant
Pulslishers and Thstributors, . 2.






e

FIT4-05} The Growing Menace of Cyber Tmm'rism 24

Thus, protection is necded against theft of equipment, toss of software
ar data, virus incidents, Infemal system allacks and hacking. Loss of
software o data and virus incidents have been the main cause for Joss of
computerised information.

It may be appropriate to mention bere that Seclion o6 of the
Intomalion Technology Act, 2000 has defined hacking and has procecded to
prescribe punishment for the same. b states as follows:

Hacking with Compuler System

66. {1} Whocver with the intent o cause or knowing that he is
likely to caose wrongful loss ar damage to the public or any
person destroys or Jeletes or alters any information residing in a
compuier respurce or diminishes its value or utility or affects it
injuripusly by any means, commits hacking,

{2} Whoever commits hacking shall be punished  with

imprisonment up to three years, or with fine which may exiend Lp
ter twr lakh rupees, or with bolh.

srnullanecusty, Seclion 43 of the Act states as under:
Penalty for damage to computer, computer system, ele,

43.  any person without permission of the owner or any olher
rerson who is in (‘lmrgu of a compuler, coanpuler syslem or
computer netwuork:

{a) ncresses or secures access to such compuier, computer system
Or computer network;

) downloads, Coples or extracks any data, compagter database or
information  from such computer, computer  system  or
computer network including information or data held or
stored in any removable mediuny;

{c} introduces or causes o be introduced any  computer
contaminanl or compuler virus info any compuler, compuler
system or compuler network;

(d) damages or causes to be damaged any compuler, ¢ompuler
system or computer network, data, computer dala base or any
ather programmes  residivg in such computer,  comypuler
system o1 compuler nebwaork;

{e) disrupts or causes the demial of access 1o any person
authurised {0 access any computer, computer sysiem or
computer network by any means;

{f} denies or causes the denial of access [o any person aoihorised
W access any compuker, compliter system  or  computer
network by any means;
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{z) provides any assisiance o any person lo facilitale aceess o a
computer, computer  System or  computer network  in
rontravention of Lhe provisions of this Ack, nules or regulations
made thereunder;

{h) charges the services availed of by a person Lo the account of
another person by tampering with or manipulaling any
compuler. compuler system, or compuler network,

he shall he liable to pay damages by way of compensation not exceading one
crore rupees Lo the person so affected.!

Lt is unanimously agreed that any and every system in the world can be
hacked. Using one’s own programuning abilifies as alse various programmes
with malicious intent to pain uaathorised access o a computer of netwuork
are very serious crimes. In order to prevent hacking, il wodld be necessary
for the systermn owner to install a suitable hardware or software “fircwall’ that
is configured o allow only authorsed persons to the computer.

c. Trojan Horses

This tlerm has its origin in the word ‘Trojan Horse®? A ‘Trojan @lorse
Programme’ or “Treojan Progravoae’ is an innocent looking progranune that
contains hidden hinetions, They are foaded onte the compuier’s hard drive
add executed along with the regular programmne. However, hidden in the
belly of the ‘innocent” programme is a sub-programme that will perform a
function mostly unknown to the user. Trojan Prograrmmes can take the form
of a popular programme where the original sonrce code has been altered to
lide the Trojan paylord.® {t may be appropriate o mention here that o
Trojan Tlorse Virus is the most destructive type of virus and has been used
by the cyber terrorists and hackers quite frequently.

4. Computer Viruses

Computer viruses have become a serious financial and security Lhireat
from the cyber terrorsts to computer networks across the world, According

1. See: The Information Technology Act, 2000,

2. Inthe 12th Century B, Crooce declared war on the ¢ty of Troy because the 1'rinco
of Troy abducted the queen of Sparta with a wish to make her his wile. The Greeks
besieged Troy for 1{) years but met with ne saecess as Troy was very well Toclifiod.
In their Tast effort, the Greeks prelended 10 be cotrenting, leaving belind a huge
waooden horse. The people of Teay saw the horse, and, thinking it was a present
from the Urecks pulled the horse into their dity, unaware thal the hollnw wisnden
horse had the best Greek soldiers inside. Under the cover of night, the {reek
soldiers snuck out, epened the gabes of the city, and later, together with the rest of
their army, killed Lhe entive ammy of Troy. Similat te the wooden horse, o Trojan
horse programme pretends to do one thing while actually doing something
comrepletely differend. For rmue details, see: Rohas Nagpal (2003), pp. 74 97,

3. Yigesh Barua and Densil P Dayal (20003, p. 34,
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o rough estimates, there are at presen! 35,000 types of computer viruses in
eustence today and there are approxirmately 300 types of new viruses that
are (reated each month,

A compuler virgs is a programme that infects a computer by inseriing, a
wopy of itself into the computer and harms the compulter in some suanner,
generally without the computer user's awareness. A virus typically spreads
Fom one computer to another by e-mail or an infected disk, Onee a virus s
tivaled, it does not have To cause damage immediately. There are
countless crealive ways by which a virms can bo triggered. Most viruses
contain a ‘pay lord” that contains the damaging code. The “pay tord’ is the
damage a virus creates. In the pasl, virus ‘pay lords’ have been triggered on
a cerbain date, when the compuker re-starts, or after a cerlaln amowtt of
tmes the virus is inaded into the system. Viruses can hide in several places
1 a computer’s memory. Other viruses hide in computer programmes so
that the virus is activated every time the programme is Joaded. One the virus
15 activaled, it can duplicate and spread itsell without any further input by
the uger.!

e. Compuler Worms

Computer worms are similar to computer viruses. However, one major
distinction between the two is that computer worms multiply withoul any
human interaction. A worm can wind its way through a network syslem
without the need W be attached 1o a file, unlike viruses. Worms are
commonly spread over the Internet via e-mail message attachments and
Internet Relay Chat? Worms may also invade a computer amd steal
compuier’s provessing resources o rephicate thomeselves. ‘Love Bug’ is an
example. It was spread by making copies of itsell and sending then out o
listing in victim's e-madl address book. 1t did shut down many guvermment
and corporate networks.” The Tlaiku Worm is another good example of a
robust worm with many fealures. The Haiku Worm spreads itself lirough
e-mail with an attachment called ‘haiku.exe. When the worm is executed, it
madifies Lhe system to load every time the compuler is re-booted. After the
computer is re-hooted, a small haiku poem will appear in a window box,
The worm generates its own haikus from a list of words. The worm will also

. Tt may be appropriate lo mention here that not all vizuses cause damage o ils host.
Viruses that are ‘benign” or non-harmiul, are still constdered viruses. For example,
a virus could display an inmecuous message on a certain date: Although it mighl be
annoying and create a sense of anxiousness, lhe virus does nol cause any
measutable harm. §owever, the current anti-virus and anti-hacking stalubes do not
distinguish between the harmful” and beniga vituses.

2. Peter Norton {2001} fntroduction ko Uemprters, Fourlh Edition, MNew 13ehi: Tals
Melrawhill Publishing Co. p. 539,

A Thid,
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scarch the hard drive lor e-mail addressee and the worm will send haiku.exe
with a8 message o the e-mail addressee it Jocated on the hard drive.!

The amount of damage thal computer worms can cause may b anply
clear fram the following instance: Robert Morris was a first year student in
the Computer Science Program at the Cornell University in the Lnited
States. Tle released a computer worm with the intent to demonstrate the
vulnerability of computers fo malicious programmes. Tle programmed the
worm (o multiply only once on a computer, thereby helping the worm evade
detection. However, to defeat the system administrators who might irick the
worm into thinking the computer already had the worm, Morns designed
the worm fo automatically reproduce every seventh tme, repardless of
whelher the machine already had lhe worm or not. However, Morris
underestimated the namber of iterations the worm wonld make. The worm
mublipliod across the Intermet much more guickly than anticipated amd he
macie altempts to limil the damage by releasing a solution over the Internet.
However, due Lo network congestion caused by the worm, the solution was
nost able to get through undil serivus damage had already been done to many
profected compulers across the country. The estimated cost to repair each
inferted installaton ranged from % 200 to more than § 5300 Morris was
charged with violating the law and was accardingly punished.?

f. Electronic Mail Related Crimes

Llectronic Mail (e-mail} has emerged as the world’s st preferred
form of communication. Like any other form of communication, e-mail is
also miswsed hy the cyber criminals and terrorists. E-mails have become
cffective instruments of harassment, be iF mental, physical, racial, religions,
sexital or other. Persons perpetuating such type of harassment are also guilty
of ¢cyber crimes. There are a large nmnber of instances where the medinm of
e-mails has been used not simply to harass an individual or a group of
individwvals, it has been used to tervarise them. This hay happened in case of
adherence or ahgnment of an individual or the group te a partiodar
ideology or an organisation.

. Denial of Service Attacks

Denial of Service (DOS) Attacks are aimed at denying authorised
PETSONS an access to a computer or computer network. These attacks may be
launched using a single computer or millions of compurters across the world.
In the latter scenarin, the attack is known as a Distributed Dendal of Service
(DDOG) attack. The main reason for the vulnerability of computer sysloms Lo
DO attacks is the limited nature of computer and network resources, be if
bandwidih, processing power, storage capacities or other resources. Lurther,

L. Yomesh Parua and Denzil F. Dayal (2001), pp. 32-34.
2. Ihid., p. 33.
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DOS aftacks pose anether challenge, namely, timely detection and source
identification. These attacks arc wsually Jaunched from innocent systems that
have been rowmpromised hy the attackers. Al that the attacker has to do to
faunch a DOS attack is to instatl a Trofan in many computers, gain control
over them and then employ them in sending a lot of requests to the target
computer, DOS attacks are a very perhurbing problem for the law
enforcement agencics maicly hecavse they are very difficult (o trace. In
adclifion, usually these attacks target semsitive systems or networks——
sometunes cven those that are vikal to national secuily. Sometimes even
when the perpetrators can be traced, international extradition laws may
prove a hitch in bringing them under the authority of the law

k. Cryptography

Tinally, 2 disturbing trend (hat is emerging now a days is the increasing
use of encryptiom, high frequency encrypted voice/data links, stegnography
elc. by the terrorists and members of the organised crime carfels. Strong
cretyption js tbe criminal’s best friend and the peliceman’s worsl enemy.
a criminai were to use 512-bit symmetric encryption, how fong would it lake
to decrypd the imformation using brule force techniques?
i. Web Jacking

This lerm is derived from the term ‘Hijacking’. In these kinds of
offences the hacker gains access and control over the website of another. e
may even mutilale or change the information on the site. This may be done
for fulfiling politicat objectives or for money. For example, recently the site
of Ministry of Taformation Technology was hacked by the Pakistani hackers
and some obscene rnatter was placed therein, Further, the site of Bomhay
Crime Branch was also weh jacked. Another case of weh jacking is thal of the
‘Gold Fish® case. In this case, the site was hacked and the information
perlalning to gold fish was changed. Further a sum of 1S § 1 million was
demanded as ransom. Thus web jacking is a process where by control over
the site of another is made backed by some consideration for it.2

j. Salami Attacks

Tlis kind of crime is normally prevalent in the financial institutions or
for the purpose of conunitting financial crimes. An important fealure of this
type of offence 15 that the alteration is so small thatb it would normally go
unnoticed, e, the Zigler case wherein a logic bormb was introduced in the
hank’s system, which deducted 10 cents from every account and depaosited it
in a paricular account

1. Rohas Nagpal (20034, p. 77.
2. Parthasarthy A5, Pati (2003), pp. TH-16, at p 104
3 fed, p. 104
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Cyber Terrorism: Emerging issues and challenges before fhe Criminal
Justice System

Iollowing are some of the contemporary issues and challenges that are
heing faced by the Criminal Justice System across the globe in the wake of
increasing commussion of eyber crimes and cyber ferrorism.

a. Jurisdichonal Issues

One of the prominent issues relating to Cyber Terrerism is that of
Turisdiction”. Like pollution control legislation, one country cannat, by itseld,
elleclively cnact laws that comyprehensively address the problem of Foternet
related crimes without cooperation from other nations. While the major
internaliona!l organisations fike the OECD and the -8, are scriousty
disciessing cooperalive schemes, many countries do not generally shiaee 1l
urgency to fombal coanputer crlmes for many reasons, including didlerent
values comcerning piracy and espionage or the need to address more
pressing, social problems. Obviously, therefore, those countries directly or
indireclly present the eyber-crinivals a safe heaven to operate. Thus, never
before Das it Dbeen 5o eagy to commit a erire i one jurisdiclion while liding
behined {he jurisdiclion of another.

As a matter of fact, a court must have jurisdiction to hear a case and
render air effective judgement. Jurisdiction is the power of a court Lo hear
iud delermine a cage. Such jurisdiction is esseotially of two lypes, namely
sitbject matler furisdiction and personal jurisdiclion. Amd for a jwdgement
take place, the two must be satisfied conjointiy.

There is a very peculiar problem while applying  the issue of
jurisdiclion in case of cyber crimes. In all the cases, several parties are
present o various parts of the world that have only a virfual connection
with each other. Then, If one party wants to sue the other, where cin he sue?
Traditional reqprirements generally encompass fwo areas - firstly, the place
where Lhe defendant resides, or secondly, where the cause of action arises.
Ilowever, in the context of the cyber crime, both these are difficult 1o
establish with any cerlainty.

We lake a simple example of a person ordering certain goods (n the
web. After the money was deducted from his credit card, suppose a person
does not get the goods he was promised. Now i ithe huyer is residing i
India, the owner of the site is actually residing in New Zealand, the website
is located on a server i California, then #t is difficolt to decide iF ihe
ransaclion was done in India or in New Zealand or in California.

Thus, the first amd the foremost issue is Lhal of jurisdiclion and a 1ol of
brain storming exercises are required to decide about it so that the lalure
generalions who are going 1o be primarily the On-Line costomers, could be
saved from being cheated and defrauded.
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b. her 1ssues

According to somne of the Cyber Law experts, follewing are the
<hallenges that are being faced by the Criminal Justice System:
{1} technical challenges that hinder law enforcement’s ability to find
and prosecute the criminals pperating enline;

{il} Legal challenges resulting from laws and legal tools needed to
investigale cyber crimes; and

{ili}) Operational challenges to ensure that a nelwork of wel trained, well
equipped  investigalors and proseculors who work tosether even
across the national borders.

Ahhough the detailed discussion of all the above mentioned points
may nol e possible due to space constraind, id is sufficient to mention here
that the problemy of cyber crime is 2 prohlem that sans borders and
beundaries and in lum needs to be tackled on the techmical, logal and
operational tromts. The world community has to work in co-operation and
co-urdination in order to take on the problem of such a magpitnde and
rarilications.

Strategies for Tackling Cyber Crime

There is no denying the fact that the existence of cyber crime and
growing instances of cyber ferrorism have certainly given slecpless nights to
the law enforcement agencies. Although the magnitude of eyboer ¢time in
India is nol comparable to the one prevailing in the advanced countries like
Hywe Untied Kingdom and the United States, this fact should nol, in any way,
come in the way of the investigative agencies. They should gel themselves
acquainted with the problem of emergence of cyber crime and shonled train
their officers and men to invariably tackle such crimes. 1t may De
apprapriate to mention here thal a comprehensive strategy o lackle the
emerging problem of eyber cvime should have the following components:

fi} Emphasis on Adequate In-Buik Security Features o the Compauler
System;

{ii) Lstablishing Legal Framework and Lvolving Investigative
Techniques to Gather Evidence;

{itl) Information Cooperation.!

Signiticant advances have been made in computer securily, both in
hardware and software. Policy-makers and Information Technolopy
Managers have to ensure that proper threat perception is made and an
adequate lovel of security features are intreduced in the compuler networks
of sensilive departments. There is, therelore, an urpent need to sensitise the

1. Halwinder Singh (2000% "Cyber Crime A New Challenye for the Police.” Ins ('}
Bulletin (February), pp. 2537, al p. 35.
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world of crime in the days to come. 1lowever, notwithstanding their rapid
increase and [requency, the conmission of c¢yber erimes is not made public
due to private industry’s reluctance to publicize its vulnerability and the
government’s concern. Obviously, therefore, 1t requires technically orienled
as well as adequately trained investigative stalf for prevention aned Jetection
of cyber crimes. Assistance from the repried national and inlernation:!
institales and organisabions having expertise in the ficld of computers and
allied matlers shall always be reguired to tackle the menace of cyber erisne in
general and cyber ferrorism im particular. We need wellinformed and
adequately trained investigators to investigate and deteel such crimes and
help preventing them in future. There is also a great need for CyDber Crime
Courts in the country. llowever, mitiative has to come from law
Enforcemenl Agencies to make syslematic effort in imparting teaining 1o
prosecirtors and judges. As a matter of fact, the legal community as a whole
must also familiarise itself with the varions tools and techniques being uscd
by the cyber criminals and terrorists so as lo ensure that the perpetrators of
such hi-tech crimes are tried and convicted in accordance with (e law of the
Tand.

ANNEXURE

CASES RELATING TQ CYBER TERRORISM WORLD WIDE

Cage One.—In 1997, 35 compiter specialists used hacking lools froety available
on 1900 web sites lo shl down large segments of lhe US power grik. They also
silenced The enmmand and control system of the Pacific Command in | lonohula.

Case Two.—In 1998, Spanish proteslors bombarded Lhe Tnstiite for (ilubal
Commuuications {IGC) with thousands of bogus e-mail messages. E-mail was ticd up
and undelivered to the I51”s uscrs, and supporl lines were tied up with people who
couldn’t get their mail. the protestors also spammed the IGC staff aml member
accounts, clogged Lheir web page with bogus credit card orders, and threatened to
employ the same taclics against organdsalions using lthe 1GU services. They
demaruled that the WGC stopr hosling the web site for the Fuoskal [ lerria lournal, a
New York based publication supporting Basque independence. Protestors saict [GC
supported tercorism becanse a section on the Web pages contained materials on the
terrorist group ETA, which claimed responsibility for assassinations of Spanish
political and securily officials, and attacks on military installations. J(C finally
relenient and prdled the site because of the mail bombings.

Case Three.—In 1998, cthnic Tamil guerrillas swamped Sri ankan Fmbassies
with 800 e-mails a day over a two-week period. The message read: “We are the
Internet Black Tigers and we are doing this to disupt your communicatioms.” The
Intelligence authorities chatacterised it as the first known attack by cyber terrorists
againsl a country’s computer system.

Case Four.—In 1998, a majur bank fraud involving thefl of US 10 mittkion was
committed by a Russian named Viadymir Levin, While sitting in Russia, he hacked
inte the computer systemn of City Bank Branch in the USA through an inicrnet
connection and soceceded im breaking the security features of the bank. Vhrough the
nternel anking, he coudd move the cash from the US 1o Argentina, Induonesia and
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INTERNATIONAL LAW ON WATER RESOURCES

Dr. B.L. Chavan®

Waler is one of the abundant resources on the earth. It plays very
crucial role in biosphere and in all living organisms. Water is a common
substance with several uncommon properties. It has several propertles of
reactive nature. It makes up the bulk of most living organisms in the form of
complex organic compounds found in different arganisms includlig human
being. Compared with other resources, it is used in tremendous quantities.
The use of waler accelerates industrial production of goods ad agricnltural
food production. There are many importand issues and problems associated
will its use, disiribution and management. Mainly, the availability of water
in a right place at the right time in the right form is a major problem for
human soclety. This article hightights the availabilily and inporiance of
waler reseurces at global level and takes a brief review of the slatus of
international law relating to water resources.

Global Perspective

The total amount of water held on lhe planet Barth is relatively
constant on geologic fime seale. Three quarters of the carth is covered by
water. It amounts in total to more than 1,400 million km® About 9524 of this
water is in the oceanic water. Qut of the remaining 5% of lhe total water, 4%
lies in frozen stale in polar regions and only about 1% is available as fresh
water in all the lakes, rivers, the total atmospheric moisture, soil moisture,
water conlent in vegetation and underground water.' Almost 98% of the 1%
frec flowing and rapidly cireulating fresh water is in the form of
groundwater. About half of this totil ground water lies more than 1 km
below the ground surface and only 0.1% of the total 5% fresh water is in the
rivers. The average water use per capim in the world in 1975 was about 700

* Depatbment of Environrmerntal Science, Shivajl University, Kolhapuar, Maharashlra.

1. Zaman M., Biswas AXK., Khan A.IL and Nishat &, 1983. River Basin 1 Jeveiopmenl

Proceedings of the National Symposim on River Basin Dovefopment. (held
between 4-10 1lec. 1981), Pacea, Banladoesh,

aF



48 Amity Law Review |¥al. 5 Part 2, Yol. & Part 1

m*/year and today it has exceeded 1350 m’/year. The fotal human use of
water was about 3850 km?/year and today it has increased to about 6100
km’/year. The fotal annual water yield in the form of river water is about
48,000 km®. The total quantity of water used is approximaiely 1000 times the
world's total production of all minerals. This water is unevenly distribuied
in different continents in the form of precipitation. The South Amernica hag
higlest average precipitation of about 163 emn/ycar as against 469 cm/year
of the estimated total and Australia has lowest of about 47 cm/year!

The water is continuously circulating in the form of hydrological cycle.
But {he varying distribution of water in terms of time, quality and quantity
makes problems of its control and use. These problems are not confined
within the boundaries of one country. Many rivers flow through several
states or nations, all of which would like the right to use all of its water.
Today, the human society has realized that fresh water is a finite resource,
especially, river waters are precious natural resources for the augmertation
of fishing, fpod and water supplies, energy and development of indusines?
If everyone takes his water share as he wants, many rivers would be dry. It
would gvoke the problem of water shoriage. This problemn may be tackled
only with the effective legal provistons.

Water resources in river basin

There are 214 continental flowing rivers with river basins shared by
more than one nation. Cut of these 214 shared rivers, 148 rivers flow through
2 countries, 31 through 3 countries and rest through 4 countries or more than
4 countries. Five or more countries share twelve of the major rivers of the
world. The river Danube flows through 12 countries, the Niger through 10,
the Nile and Conge through 9 each, the Zambezi and Rhine through 8 each,
the Amazon through 7, Chand, Volt and Mekong through 6 each and la
Plata and Elbe through 5 each.

There is a great variability in river water resources in all the five
continents. This variability is not only among the five comtinents but also
among the different rivers of these continents. In South America roughly ten
Hmes tnore river water is avallable per capita than in Asia or Eurepe. In
Worth America it is one and half times more than i Africa. The per capita
flow of river water is 1,620,000 ro?/year in Amazon, 730 m*/year in Rio
Grande, 1,920 m*/year in Ganga and 11,200 m'/vear in Brahmaputra. With
the increasing water corsumption and growth in population, the per capita
flow of river water is decreasing considerably.

1. Botkin I and Kelier E. 1995, Environmental Scence. John Wiley & Sons, New
York. I’p. 372-355.

2 TLA. 19%6. The Proceeding of International Law. Internationai Law Associatiom,
Helginki-
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Need of International Law on Water Resources

The river water is expected o provide the optimum bencfil to the
people settled in and around its basin. 1t shoukd not matter whether the
settlement lics within a single jurisdiction or not. The political interlerence
and pressures tunt it to be difficult. Moest of the countries have enacted laws
and regulations to resolve the conflicts on water resources of their river
basin. If the river basin in question is under the control of single couniry, the
concerned government can deal with and solve the all social, administrative!
and economical’ problems related to it Bven then, the claims and counter-
claims of competing states many times make the solution very difficult. The
Narmada, Krishna and Kauveri water disputes in Tndia are the examples of
this kirul. If the river basin in question falls within the territorics ol twa or
more countries, it is difficult to make a solufion. This is because of polilical
differences, problems of integrated planning and uliimate interesis of
political partics within each of these countries. 1Tundreds of lawsuits over
water occupy the domestic courts now days. The batlle fines are heing
drawn for an cver bigger conflict. Therefore, it becomes necessaty 10 balance
and recancile the issues, claims and the counter-claims of these countries
before the emergence of any international river basin development plan.
Most of these issues, problems or claims and counter-claims may e of an
international nature® These issues, daims and counter—lajms necd 1o be
recognized and covered by international law. Therefore, there should be a
set of legally formulated and systemized principles applicable o the water
users of intemational rivers.

Sources of International Law on Water Resources

Since fime immemorial, international law has permitted all the
counirics o exercise complele control over their fcrrilorial walers. The
existing international iew concerning water resources is an ouicome of
centuries of endeavour towards formulating the procedural instruments o
balance and harmenize divergent inierests of the pariicipating nations.
Intermational water law can be interpreted in terms of its sources and
contents of interests.

The international law has originated in the history of intemational
sowial, economic and political relations. The internationial law was concerned
with the matters of boundary demarcation on rivers in its initial pericd. Jt
got cancerned with transboundary waters in rivers and lakes, aiming at
assurance of the principle of freedom for navigation through international
waterways thereafter. Later, regulation of hydroelectric power production

Anon. 1960, Indian Journai of International Law. Vol 7, p- 45.
Smith, 11 1931, The Econumic Uses of International Rivers. King, London.

ILA, 1972, Pout-1996 articles of the International Taw Association approved by the
Shth Conference, MNew York,
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and transmission  along  with  drinking  supply,  imigation and  other
concerned uses and canfiicts between sharing countries madified the set of
subsianiive principles. These principles need lo recognize and confirm legal
rights and obligations of each of the participating countries. These principles
in the formt of law can be employed as a tool or instrument to rule out the
conilicts and smoothen the relations with sound understanding of mntual
imterests of counirics shafng these water resources. In a nul-shell, the
international law on water resources can provide a machinery for the
peaceful reselution of disputes, offer for the accommodation of correlative
rights of each country and release national energies io use in development
and produchve process.

Many conferences, meetings, discussions held at internationat Jevel on
the matters of rivers, lakes and water resources resulted into various treaties,
These treaties are binding upon the participating countres, they have got
the legal sanction of infernational law 1o which we now refer as international
waler law. The treaties concluded on various aspects of water resources like
waler management, sharing of water and water resources, utilization of dver
water and lake water efe in last century. There was growing interest of
world community with growing awareness on the different issucs of water
and water resources including the water poliution. This has reflected
through the signing of agreernents and the interest has been increased for all
the purposes besides the navigation.

Intermational water law has also origin of the statutes of the
International Court of Justice as it may be learned from its Article 38. These
gources are in the form of general or particular international Convendions,
imtemational tradition or cusfom, principles of law, arbitral awards and
decisions of international tribunals, bilateral or rauliilateral agreemends
referring to water resources, as well as legal, scientific and social writings of
quallfied experts, law making activities of international bodies, resolutions
passed and recommendations made by different international erganizations.

The agreement sources of international law on water resources cover
botl the suhstantive issues! ike allocalion of the water or regulation of uses
and procedurai issues” like definition and identification of systems of control
of uscs, rights of inspection and the procedures of applying suitable sotution
to pvercome the differences that arrive from the interpretation of treaties or
conventions.

1. MO, 1980, Internabional Taw Commission. Report of the International Law
Cuommission en the work of its 32ned Sesston, Sth kay, o 25th Juby, 1950 and United
Nations Goneral Assembly, official Records: Mith Bession, supplement Mo (o
(A 3G,

All, 1941, Usc of Intcrnationa]l Non-maritime waters. Annuaire de I'instituet do
ot International. Vol. 49, Part I1, Salzburg Session, Basle, Pp. 381-3584,
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The set of norms in the form of international custom provides certain
rutles that are useful in resehlving the condlicts on the river waters and water
respurces. Thege emphasize on the duty to cooperate and negotiate,
Jrobibibon of management practices, equitable distribution of commeon
water resources, mutual understanding and smeoth consultabion. The set of
general prinwiples of law relating to water have also been developed by the
international courts and arbitral iribtmals in their decisions beyond the
limiis of specific disputes.

Legal Theories and practices

The international law on water has the base on theoretical concepts ol
two docteines, the docirine, of Unlimited Terrestrial Sovereignty and
LInlimited Territorial Integrity. The concept of sovercignty in the form of
corwept of Unlimited Territorial Sovereignty was totally unresticted in the
«ustomary infernational law. This was an outcome of the efforts of political
theorists for their justification of independent existence of national states. 1t
has piayed a constructive role in building in the moedem nations.

The cancept was exirapolated to the field water considering the field
water as a subject of soverelgnty of respective coumntry. The doctrine asserts
that no alien interference couid be accepted or admitted in their water
comservabion, utiization and management practices. But, this docirine
prolects the rights of upper basin countries and mwostly neglecis or ignores
the downstream countrics. The theorists of downstream or lower basin
vountries prepounded the doctrine of Unlimited Territorial Integrity. This
doctrine implies that the water is part of the territory of a country. The other
countries sharing the water resources cannot hamper its usce. If it happens,
the sovereign right will get compromised over the territorial integrity right.
Therefore, these theories of Unlimited Territorial Sovercignty and Unlimited
Terrestrial Integrity appear bwo exireme theories. Whenever these are
applied, the application of doctrine need to be justified for perceiving the
mterest of each country. Otherwise, the application of these doctrines can
breed a permanent conflict. Both these theories cannot stand the lest of
Iogical analysis in modern realities. This calls for the development of a now
set of principles based on equlty, fairess, medernity, sound undersianding
and peaceful relations. 1t needs fo be based om sdentific, technical and
ethical base and social, cultural and economical realitics of modern period.’
Considering it, the Permanent Court of International Justice stated that the
sharing of common water or river water is not just a right of passage but also
a common legal right of sharing the resources as it is in the interest of
communities belonging to all parties.? Substantial fines are needed to deter
the vivlators of this legal right.

1. PCI], 1929, Permanent Court of International Justice, order case.
2. PCL, 1937. The diversion of water feom the Meuse. Judgment of 28th [une, 1937,
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The new theory of Limited Territorial Sovereignty is emerging out. This
theory recognizes and foruses on the bmdted rights of territorial people with
their sovereignty in respect of sharing of available water resources. This
doctrine already has been practiced in the domestic Courts of many
counirics like USA (Kansas v. Colorado, 19305 Now Jersey v. New York, 1931
Nretraska v. Wyoming, 1945), India {Sind v. Pumjiob, 1941} Cermany
{Wurttembery v. Baden, 1926) and Ttaly (Comwecticnf v. Massachtussetts, 1931;
Flectricite’ de France v. Compagnia lmpress Llechchedi Liguria, 1968} These
Courts have evoked or evelved and applied a variety of concepts and sel of
principles relating to the sharing of water resources.' The hst of these
principles include Equallty of lights, Equitable Apportionment, Equitable
[Hilization, Community Ownership, Equalization of water, Reasonahle and
Equitable Utilization ete. Moreover, the International Law Association has
introdaced the concept of the International Drainage Basin, as the aggregate
of bath surface walker and ground waker of a comunon geographic area. The
text of international declaration of Flelsinki ruies’ has incorporated the
doclrine of Reasonable and Equitable Utilization.

The practical implementaion of these principles tequires spiril of
tairness, mutaal understanding and a close co-operation. This is possible by
setting up of a internatioral governing body that may be a part of UNES(()
or an independent insifution. Now a days, the rules, agreements and
regulatory arders en governing the distribudion and utilization of water
resources have advanced towards equity and fairmess and empirical
considerations in respect of fair and equitable shanng of water resources.
International plans for the future, topether with repulations that are enforced
at various levels in different parts of World are probably cssential to a
peacelul and sustainable future. Without these, free enterprise will continue
te destroy the precious water resource.

1. AALLC, 1973, Dralt Fropositions on the Law of International Rivers, A report of
Asian-African Legal Consultative Commiltee submitted by a sub-committes at MNesv
Delhi, 'p. 7-14.

2. ILA, 196, The Helsinki Rules approved by the 52nd Conference of the Internatiiinal
12w Association, Helsink.




MANDATORY IMPORT OF jUDICIAL DISCRETION:
ENFORCEMENT OF SUBSTANTIVE RIGHTS
THROUGH PROCEDURAL RULES!

Rita Khanna*

There are certain provisions of law which are quite ancient, but the new
social justice orieniation imparted to them by the Constitution of India
makes thetn a remedial weapon of versatile use. Social justice is due to the
people under Article 47 of the Consiitution. Article 47 directs the state to
raise the level of nutrition, the standard of living and to improve public
health of the people? So, this article enjoins upen the state to consider the
ratsing of the level of nutition and the standard of living of its people and
the improvement of public health as among its primary duties. And i any
Statutory Act imposes the duty upon the State authorities to maintain or
protect public health, then the discretionary power of the officer of the State
takes the form of mandatory power. This becomes more imporiant after the
Supreme Court's declaration of the right to health as an integral part of the
right to life, the government has a consiitutional obligation: to provide health
facilities.” People must trigger-off the jurisdiction vested for their benefit in
any public functionary like a Magistrate under section 133, Cr PC. Public
power of the Magistrate under section 133, Cr PC is a public duty to the

1. Advocate, Delbi Hizgh Court.

2. Article 47 of the Constitulion: Dty of the Sicke fo raise the feoel of mutritior and He
standard of loing and o intprove public fiealth: The State shall regard the ralsing of the
level of nutrition and the standazd of living of its people and the improvement of
public health as amony its pomary dubies and, in parbcular, the State shall
emcleavonr to bring about prohibition of the consumption except fur meadicinal
purposes of intoxicating drinks and of drugs which are injurious to health,

3. Sieke of Panjab v. Molinder Singh Chewla, (1997) 2 500 83 Mr. X" v_ Hospital “2”, AIR
1999 5C 495; Chamel Singhr v. State of LLP., AIR 199 SC 1051.
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members of the public who are victims of the nuisance, and so he shall
exercise it when the jurisdictional facts are present.!

A Magistrate can pass conditional as well as absolute order under
section 133 Cr PC for removal of nuisance. A District magistrate, a Sub-
Divisional Magistrate or any other executive Magistrate especially
empowered in this behalf by the State Government can pass such an order.
He passes such an order on receiving the report of a police officer or other
information and on taking such evidence (if any) as he thinks fit.?

1. “All power is a trust—that we are accountable for its exercise—that from the
people, and for the people, all springs, and all must exist.”

Vivian Grey, B.K. VI Ch. 7, Benjamin Disraeli. As cited in Ratlam Municipality v.
Vardhichand & Others, AIR 1980 SC 1622,

2. Conditional Order for removal of nuisance: Whenever a District Magistrate or a Sub-
Divisional Magistrate or any other Executive Magistrate specially empowered in
this behalf by the State Gevernment on receiving the report of a police officer or
other information and on taking such evidence (if any) as he thinks fit, considers—

{(a) that any uniawful obstruction or nuisance should be removed from any public

place or from any way, river or channel which is or may be lawfully used by the
public, or

(b} that the conduct of any trade or occupation, or the keeping of any goods or
merchandise, is injurious to the health or physical comfort of the community,
and that in consequence such trade or occupation should be prohibited or
regulated or such goods or merchandise should be removed or the keeping
thereof regulated, or

(c) that the construction of any building, or the disposal of any substance, as is
likely to occasion conflagration or explosion, should be prevented or stopped; or

{d) that any building, tent or struchure, or any tree is in such a condition that it is
likely to fall and thereby cause injury to persons living or carrying on business in
the neighbourhood or passing-by, and that in consequence the removal, repair

or suppert of such building, tent or structure, or the removal or support of such
tree, is necessary; or

(e} that any tank, well or excavation adjacent to any such way or public place
should be fenced in such manner as to prevent danger arising to the public; or

(f} that any dangerous animal should be destroyed, confined or otherwise disposed
of,

Such Magistrate may make a conditional order requiring the person causing
such obstruction or nuisance, or carrying on such trade or occupation, or
keeping any such goods or merchandise, or owning, possessing or controlling
such building, tent, structure, substance, tank, well or excavation, owning or
possessing such animal or tree, within a time to be fixed in the order—

(i) to remove such cbstruction or nuisance; or

(ii) to desist from carrying on, or to remove or regulate in such manner as may be
directed, such trade or eccupation or to remove such goods or merchandise,
or to regulate the keeping thereof in such manner as may be directed; or

- Contd. on next page
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Section 133 Cr. PC gives power to the Magistrate to order for the
removal of public nuisance affecting public health. And if the order of the
court is defied or ignored, section 188 IPC comes into penal play.!

Where directive principles find statutory expression in do's and don'ts,
the court should not allow the municipal government to become a statutory
mockery. Affirmative action is required to make the right effective which
otherwise becomes sterile. The law must be enforced when people in misery
cry for justice. The plea of poor finance is a poor alibi. The people
responsible for enforcement will have to face the penalty of the law, if what
the constitution and follow up legislation direct them to do are defied or
denied wrongfully. The following questions may be asked regarding the
enforcement of the rights of the people:

(i) can the environmental pollution adversely affecting the public health
and danger to public life and property be ordered to be stopped;

{ii) can the statutory authority be compelled to carry ouf its duty to the
community by affirmative action;

(iii} can the plea of poor finance be a good alibi?

(iv) if not, how to pass a workable order?

Contd. from previous page

(i) to prevent ar stop the construction of such building or to alter the disposal of
such substance; or

(iv) to remove, repair or support such building, tent or structure, or t0 remeve or
support such trees; or

(v) to fence such tank, well or excavation; or

(vi) to destroy, confine or dispose of such dangerous animal in the manner,
provided in the said order;

or, if he objects s0 to do, to appear before himself or some other Executive
Magistrate suberdinate to him al a time and place to be fixed by the order,

and show cause, in the manner hereinafter provided, why the order should
not be made absolute;

(2) No order duly made by a Magistrate under this section shall be called in question in
any civil court.

Explanation.—-A “public place” includes also property belonging to the state,
camping grounds and grounds left unoccupied for sanitary or recreative purposes.

1. Section 188 IPC: Whoever, knowing that by an order promulgated by a public
servant lawfully empowered to promulgate such order, he is directed to abstain
from a certain act, or to take certain order with certain property in his possession or
under his management, disobeys such direction and if such disobedience causes or .
tends to cause danger to human life, health or safety, or causes or tends to cause a

~ riot or affray, shall be punished with imprisonment of either description for a term

which may extend to six months, or with fine which may extend to one thousand
rupees, or with both.
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(I} Can the statutory authority be compelled to carry out its duty to the
community by affirmative action— )

In Ratlam Municipality v. Vardhichand,' the key question was, whether
by affirmative action a court can compel a statutory body to carry out its
duty to the community by constructing sanitation facilities at great cost and
on a time-bound basis. At issue was the coming of age of that branch of
public law bearing on community actions and the court’s power to force
public bodies under public duties to implement specific plans in response to
public grievances. Section 123 of the M.P. Municipalities Act, 1961 casts a
mandate.? And yet the municipality was oblivious to this obligation towards
human well-being and was directly guilty of breach of duty and public
nuisance and active neglect. The people of the locality had the following

complaints regarding environmental pollution and the resultant risk to their
health:

(i) In a nala that was behind the houses situated on new Ratlam Road,
dirty and filthy water of alcohol plant, having chemical and
obnoxious smell, flowed. It also provides the ground for breeding of
the mosquitoes.

(if) Municipality had started constructing drain but left the construction
in between and in some of the parts the drain had not at all been
construted. Water accumulated in pits created dirt and bad smell
and produced mosquitoes in large quantities. This water used to go
to nearby houses causing harm to them. Sometimes snakes and
scorpions used to come out obstructing the people to pass through
this road.

(iii) lack of lavatories caused heavy dirt and mosquitoes;

(iv) the road constructed by Nagar—Palika was on a high level and due to
this, more water started entering the houses of the locality causing
more harm and loss to the houses.

This way all the works done by the non-applicants, i.e., consiruction of
drain, canal and road came within the purview of public nuisance. The local

1. AIR 1980 SC 1622,

2. Duties of Council.—(a) In addition to the duties imposed upon it by or under this Act
or any other enactment for the time being in force, it shall be the duty of a Council
to undertake and make reasonable and adequate provision for the following
matters within the limits of the Municipality, namely:

XXX XXX XXX

= «cleansing public streets, places and sewers, and all places, not being private
property, which are open to the enjoyment of the public whether such places are

vested in the council or not; removing noxious vegetation, and abating all public
nuisances;

{¢) disposing of night soil and rubbish and preparation of compost manure from night-
soil and rubbish.
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Co-ordination of operation by the Special Officer

An advocate was appointed as the special officer to co-ordinate the
operation by keeping liason with the various authorities and institutions.

Scrutinisation of the Accounts

In order to ensure complete transparency in the conduct of operation, a
C.A. was appoinied to scrutinise the accounts.

Co-operation from the Media

The medial was to give adequate coverage to this programme so that
individuals and institutions would get an opportunity to make their
contribution to this venture. M/s. Tata Tea Ltd. came forward to make the
public cause, a great success by promising a contribution of a sum of Rs. 4
lakhs. The Court expected others to follow suit because public healih is the

basic condition in which right to life and developmental activities can
flourish.

Time-bound Order

The highest court had observed in the Ratlam Municipalities case that the
Magistrate's responsibility under section 133 Cr PC is to order removal of
such nuisance within a time to be fixed in the order. The learned Magistrate
had fixed a time of six months to evolve a plan and to start planning. The
learned Magistrate had not fixed the completion time of the plan. But it was
the observation of the highest court that these matters directly affect the
health and safety of the people, therefore they must be completed in a short
span of time. Seven years had elapsed and if they were not sufficient to do
the needful, granting some more time could not have completed the job.

Enforcement of Civil Rights

The order of the Magistrate was revised by the Supreme Court to
convert it into a workable formula, the implementation of which had to be
observed by the coirt.

Estimated cost-proposals

The learned Magistrate had not adverted to the estimated cost of the
scheme nor the reasonable time that would have been required to execute it.
It was considered necessary by the Supreme Court to ascertain how far the
scheme was feasible and how heavy the cost was likely to be. The court must
go further to frame a scheme and then fix time-limits and even oversee the
actual execution of the scheme in compliance with the court’s order. Three
proposals were put forward before the Supreme Court with regard to the
estimated cost of the scheme, as directed by the Magistrate.

Scheme "A’ was stated to cost an estimated amount of Rs. 1,016 crore.
The State Government had revised this proposal and brought down the cost.
The Supreme Court had modified the directions according to the dictum
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“first things come first.” The worst aspects of the insanitary conditions were
to be eliminated first. For that not the showy scheme beyond the means of
the Municipality must be undertaken and half done. The Supreme Court had
approved scheme 'C' which had to cost only around 6 lakhs.

Specified time for completion of work

The time-limit of one year for completing execution of the work,
according to that scheme, was fixed by the Supreme Court.

Inspection of the work

The work was directed to begin within two months from the date of the
order and the Magistrate was directed to inspect the progress of the work
every three months broadly to be satisfied for the bonafide implementation of
the order.

Breach of the Order

Breach of the order was directed to be visited with the penally under
section 188 TPC. The Municipal Commissioner or other executive authority
bound by the order under section 133, Cr PC shall obey the direction
because disobedience, if it causes obstruction or annoyance or injury to any
persons lawfully pursuing their employment, shall be punished with simple
imprisonment or fine as prescribed in the section. The offence is aggravated
if the disobedience tends to cause danger to human health or safety. The
imperative tone of section 133, Cr PC read with, the punitive temper of
section 188 IPC makes the prohibitory act a mandatory duty.

In the end, one can concdlude by stating that section 133, Cr PC is
categoric, although it reads discretionary. Judicial discretion, when facts for
its exercise are present, has a mandatory import. Therefore, when the Sub-
Divisional Magistrate, Ratlam had before him, information and evidence,
which disclosed the existence of a public nuisance and, on the materials
placed, he considered that such unlawful obstruction or nuisance should be
removed from any public place which may be lawfully used by the public,
he shall act. But the order of the Magistrate must be a workable order and
the time should be specified for the completion of the work. If it is not time-
bound, it will lose its meaning,.
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and civilians. An attempt has been made here to highlight the various
developments in ancient India in the field of humanitarian law. An
endeavour has also been made to compare the ancient or early humanitarian
law with the present day humanitarian law.

Abjuring violence has in fact been part of India’s cultural and religious
heritage since time immemorial. Notwithstanding the ideals of non-violence
propounded by Lord Buddha and Mahatama Gandhi, war remains a reality
of life, despite the fact that it has been ‘outlawed’ by the United Nations
Charter. People have by no means stopped fighting each other; one conflict
after another has broken out over the past fifty years. Over 170 conflicts that
have ravaged the world peace since 1949 have claimed over 255 million
victims, most of them civilians.) According to A.L. Basham:

. in no other part of the ancient world were the relations of man
and man, and of man and the state, so fair and humane ... No other
ancient law-givers proclaimed such noble ideals of fair play in battle
as did Manu. In all her history of warfare, Hindu India has few tales
to tell of cities put to the sword or of the massacre of non-
combatants. The ghastly sadism of the Kings of Assyria, who flayed
their captives alive, is completely without parallel in ancient India.
There was sporadic cruelty and oppression no doubt, but in
comparison with conditions in other cultures, it was mild. To us the
most striking feature of ancient Indian civilisation is its humanity .2

The land of Bharata gave birth to Gautama Buddha, Mahavira and
Ashoka who preached non-viclence to attain salvation. Dharampada of
Buddha says “victory breeds hatred, for the conquered is unhappy. He who
has given up both victory and defeat is contended and happy.” Violence in
general has been rejected in India and efforts have always been made to
spread compassion in the society. Mahatma Gandhi: “My patriotism is not
an exclusive thing. It is all embracing and I should reject that patriotism

which sought to mount upon the distress or exploitation of other
nationalities.”?

Hindu epics like Mahabharata, Ramayana, other writings and positivistic
manuals like Manusmriti and Arthashastra provide for the pro-humanitarian
laws, or the laws of armed conflict in ancient India® Besides these, the
Agnipurana, Shantiparva of Mahabharata and Gita Episodes, among others are

1. N. Sanajaoba (1999): Human Rights in the New Millennium, New Delhi: Deep and
Deep Publications, p. 115.

2. AL Basham (1981} The Wonder That Was India, p- 8 Quoted by L.R. Penna
(1989): “Written and Customary Provisions Relating to the Conduct of Hostilities

and Treatment of Victims of Armed Conflicts in Ancient India.” In: Infernational
Review of the Red Cross, No. 271 (July-August), pp. 333-48 (333).

3. N. Sanajaoba, (1999) pp. 116-17.
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also the major sources of Indian Humanitarian Law.! The sources of early
humanitarian laws of India are found in Shrutis (Four Vedas - Rigveda,
Yajurvedn, Samaveda, Atharvedn), the Smritis viz Dharmasutras left by Gautama,
Badudhayana, Apastamba, Harita, Vishnu and Dharmashastras, Manusmriti
containing 2694 verses, the synthized Yajnavalkyasmriti, Puranas, 112 mystical
Upanishada and the commentaries. Besides the Charvak School and
maferialistic Indian tradition, early India had evolved Buddhist and Jain
traditions. Essentially, these two strong early Indian traditions opposed
Brahmanical Vedic-orthodoxy, as they by and large espoused the
upgradation of the downtrodden, the warrior—Kshatiryas, Vaishyas and
Sudras. These two non-vedic traditions not only espoused the absolutist
forms of humanitarian laws of that time, but also went upto the extent of
outlawing any loss of life under one pretext or the other.?

As mentioned above, the various sources of Hindu Humanitarian Law
inter alin include srutis®, smritis*, digests, commentaries, customs, epics,
Arthashastra and other political texts. The Hindus gave no special name to
humanitarian law. In Sanskrit, there is no term equivalent to strictissimi juris
for dissociating positive law from ethical and religious ideals. Ancient
Indian law was founded on the social and sociological concepts of a pastoral
people, and was necessarily influenced by the theological tenets and
philosophical theories of the Vedic Aryans. Ancient India is therefore an
admixture of religion and ethics with legal percepts. The Hindus preferred
to base the rules relating to interstate relationship on Dharma, as the sheet
anchor of common humanity. Dharma pervades Hindu philosophy, thought
and social structure. It is an expression of wide import and refers to the
aggregate of religious, moral, social, and legal duties and obligations. Thus,
law is a branch of dharma, called dharmashastra.®

The Hindus gave no special name to the science of international law.
They preferred to base the rules relating to interstatal relationship on
Dharma or religion as the sheet anchor of common philosophy. Dharma
pervades throughout the Hindu philosophy, thought, and social structure.
Dharma is created for the well being of all creations. All that is free from
doing any harm to any created being is dharma. Tt is the principle that is
capable of presenting the universe. In the Purushartha, individual’s striving

—

N. Sanajaocba, (1999) pp. 116-17, 120.
2. Ibid., p. 119.

3. Sruti includes four Vedas: Rig, Yajur, Sama and Atharva and their respective
appendices, the Brahimanas.

4. Smritis include Dharmasutras, Dharmashastras, Manusmriti, Yajnavalkyasmrili,
Naradasmriti, Puranas, Upanishads.

5. L.R. Penna (1989): “Written and Customary Provisions Relating to the Conduct
of Hostilities and Treatment of Victims of Armed Conflicts in Ancient India.” In:
International Review of the Red Crogs, No. 271 (Fuly-August), pp. 333-59 (334).
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war only when all other options to settle a dispute failed and during the
battle warring parties had to scrupulously follow a Code of Conduct. The
Manusmriti has been all along considered to be the supreme authority in the
entire country. The Dharamshastras from one Rig Vedic Age copiously refers
to the opinions of Manu, Manu Svasyabhauva, Prachet as Manu, and
Vriddha Manu; the identity of the real author of the extant Manusmriti is not
established. 1t is divided into twelve chapters and contains 2694 verses. The
approximate date of compilation is placed at 200 B.C. Tt is a landmark in the
history of Hindu Law and a reservoir to which references are necessary for
the proper appreciation of any fundamental concept or any question
involving first principles. As such the rules of law laid down in it and its
most characteristic doctrines have today, their practical importance. Manu
stresses the importance of danda connoting the concept of sanctions in
restraining transgressions of law. For him, danda “rules all men,”
punishment alone protects them; punishment is watchful while they asleep:
the wise knows punishment (to be justice).!

It is important to mention here that Manu, the ancient Indian scholar,
was probably the first to lay down principles for warriors. A battle was
gigantic warfare but with many rules. Homage and not annexation was the
right fruit of victory. Combatants were forbidden to kill enemies who were
disabled, and those who surrendered.? The Code of Manu (Manava-dharma-
shastra), the basis for the laws, morals and customs of the people of India
developed around 200 B.C., also referred to protection of war victims.
Chapter Seven of the Code of Manu dwelt upon the laws of war and conduct
of war in that age. In this Chapter on the duty of a king, there are many
detailed regulations which in part read as follows: a king must protect his
people when an enemy declares war on them on the battlefield, a soldier
must not kill an enemy by using a hidden weapon, hook-shaped weapon,
poisonous weapon or fire weapon; a soldier must not attack an enemy who
has surrendered; a soldier must not attack an enemy who is not ready for
combat, who is severely wounded, is giving up the fighting or is fleeing.3

Manu explained the Law of War as “While fighting in a battle, he
should not kill his enemies with weapons that are concealed, barbed or
smeared with poison or whose points blaze with fire.”# In those limes, the
king could not kill one, who has climbed mound or is impotent or foids
hands in supplication or one asleep or without armour or one who is

1. L.R. Penna (1985}, p. 177.

2. N. Sanajaoba (1999), p. 116.

3. Adacht, Sumo (1988): “The Asian Concept: Nature of International
Humanitarian Law and Its Place in International Law.” In: Iniernational

Dimensions of Humamnitarian Law: UN  Educational, Scientific and Cultural
Organisation, London: Martinus Nijhof Publishers, pp. 13-20 (12).

N. Sanajoaba {1999}, p. 120.
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worth mentioning. This battle was fought around fifty years before the Batile
of Solferino. Bhai Kanhaiya served the victims of war not only of his religion
and nation but also of the enemy’s army. When asked by the authorities
concerned, that is, Guru Gobind Singh, who led the battle, Bhai Kanhaiya
replied that in each victim of conflict, he saw the face of God. That's why he
provided them with services like water. The Guru replied that now he had
the responsibility for providing other necessities like first aid to the sick and
wounded people. The above incident shows the concern for the humanity
that was visible in India far before than the Battle of Solferino.

On the eve of the Battle of Fontenoy in 1747 A.D., Louis XV was asked
how the wounded enemy should be treated. He replied, “Exactly like our
own men, because when they are wounded they are no longer our enemies.
In fact, 4,000 beds were already prepared to receive the wounded. When the
battle ended, 1,200 wagons were sent forward to evacuate the victims and
take them to hospitals where well-trained personnel and adequate supplies
of dressing materials were awaiting them.!

The Treaty of Friendship and Peace in 1785 was a treaty reached by
Fredrick the Great and Benjamun Franklin which stipulated that “in case of
condlict the parties would abstain from blockades and that enemy civilians
would be allowed to leave each country after a certain time. Prisoners of war
would be fed and Jodged in the same manner as the soldiers of the detaining
power and a man of confidence would be allowed to visit them and provide
them with relief.”*> The most remarkable document of this kind was the
“Treaty of Friendship and Peace’ arrived at by Frederick the Great and
Benjamin Franklin in 1785, containing provisions which rose to the level of
principles, in which we find for the first time the ideas that the parties
‘commit themselves mutually, and before the Universe’ and that the purpose
of a convention between states is to protect the individual. It was stipulated
in this document that in case of conflict the parties would abstain from
blockades and that enemy civilians would be allowed to leave each country
after a certain time. Prisoners of war would be fed and lodged in the same
manner as the soldiers of the detaining power and a man of confidence
would be allowed to visit them and provide them with relief.? It will not be
out of place to mention the ‘immortal principles’ of the 1789 Revolution,
which, in the view of its leaders, should have universal peace as their
corollary.

In 1834, the Fifteenth International Conference of the Red Cross met in
Tokyo and approved the text of an International Convention on the
condition and protection of civilians of enemy nationality who are on

1. Hans-Peter Gasser (1993), p. 22.
2. V.K. Krisna Iyer (1999), p. 104.
3. Hans-Peter Gasser (1993), p. 21.
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territory belonging to or occupied by a belligerents, drafted by the ICRC. No
action was taken on that text either, the governments refusing to convene a
diplomatic conference to decide on its adoption. As a result, the Tokyo Draft
was not applied during the Second World War, with the consequences we all
know.! When the Crimean War broke out in 1854, the medical services of
the Franco-British expeditionary corps were virtually non-existent. In the
course of the conflict, all the customary principles of humanitarian law had
fallen by the wayside.? Similarly in the year 1856, The Declaration of Paris
prohibited privateering and made a number of other provisions regarding
the laws of naval warfare.®> The origins of the Red Cross and the Geneva
Conventions are found in the period, in the efforts of Henry Dunant, a Swiss
citizen and civilian witness to the effects of the Battle of Solferino in the year
in 1859 in Italy, to bring relief and assistance to the wounded. Henry Dunant
subsequently advocated rules for the protection of victims of international
war as well as the establishment of voluntary relief.?

The Second Phase (1859-1949)

The Battle of Solferino in the year 1859 was a turning point in the arena
of international humanitarian law which led to the further development and
consolidation of the humanitarian law especially in the codified form.

After the Battle of 1859, ‘the major event that took place was the
American Civil War. During the American Civil War that was continued for
four years (1861-65), a refugee Professor Francis Lieber, an international
lawyer of German origin, who had migrated to America in 1863 and, after
revision by a board of officers, promulgated as General Orders No. 100 of
the Union Army, prepared a set of instructions popularly known as the
Lieber Code, to be followed by the American Army during the war. It is
important to mention that it was the first attempt to lay down specific
humanitarian rules to be applicable in time of war. The Code provided for
the “protection. of persons and especially of women, of religion, the arts and
sciences and punishment of crimes against the inhabitants of hostile
countries.” There were also provisions requiring the humane treatment of
prisoners of war. This Code was, of course, a national action, not applicable
to other countries, but it served as one of the sources of the international
actions, which were to follow.* Apart from the above, the Code provides
detailed rules of the entire range of warfare, from the conduct of war proper

1. Hans-Peter Gasser (1993}, p. 21.
2. Ibid., p. 25.

3. Christopher Greenwood (1998): International Humanitarian Law and the Laws
of War: Preliminary Report for the Centennial Commemoration of the First
Hague Peace Conference (June), pp- 1-84 (5.

4. Howard 5. Levie (2000), p. 341.
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balloons,! one prohibiting the use of asphyxiating gases, and one
prohibiting the use of expanding bullets? Tt was in the Preamble to this
Convention that the famenss de Martens Clause® made its apprearance. The
Clause stated:

Until a more complete code of the laws of war is issued, the Iligh
Contracting Parties think it right to declare that in cases not incduded in the
Regulations adopted by them, populations and belligerents remain under
the profection and empire of the principles of international law, as they
result from usages established between cvilized nations, from the laws of
humanity, and the requirements of the public conscience 4

The [first cenflict during which the Convention of 1864 was fuily
applied was the Serbo-Bulgarian War in 1885, which consisted nevertheless
in a number of fierce engagements. In the carly stages, the Serbian Army
penetrated inte Bulgaria, but then was forced to tetreat as a rosult of a
military movement that has since become famoas. In the retreat, numerous
wounded were left on the field, but the medical detachments remained
behind with them, the vicims were cared for without distinction, and
medical personnel allewed o cross the lines. The death rate of the wounded
fell to bwo per cent. It should perbaps be added that the Red Cross and the
Corvention were nol alone responsible for this low figure, for thanks to
Pasteur’s discoveries, aseptic (reatment had just been introduced. {lowever,
the States had come to understand that humanitarian law was ta the
advantage of all, and henceforth this was no longer disputed by anyone.”

The text of the Diplomatic Conference that was convened in the 1868
was not ratified, and the new provisions, embodied in one of the Hapue
Conventions, did not enter into force until 1899, the year after another
disaster, a naval engagement off the Cuhan coast during the Spanish-
Amcrican War of 1898. The articies on naval warfare then took their rightful
place in international law.

1. ‘this Declaration was to e in force for only five years. [owever, al the 1K7
Serond international Peace Conference its effectiveness was extended to "the
vhose of the Third Peace Conference.” As that Conference has never taken place,
it has been arpued that the Declaration 13 sGll in foreer moreover, since it
prohibited the discharge of projectiles and explosives from balloons “or Iy other
new methods of a similar nalue”, It is sometimes argued thal bombing Lwy
afrcraft violates this Declaraton. Needless to say, no nobiom has accepted (his
argurnent.

2. Huoward 5. Levie {2000}, p. 242, This Declacation was the prohibition of dumdom
bullets.

3. For lurther details see: Rupert Ticehurst (1997): "The Martens Clause and the
Laws ot Armed Conllict.” In: International Review of the Red Cross, No. 317
{March-April), pp. 1253,

2. Teward S, Levie {300, . 342,
o 1 Pictet (1975), p. [15.
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standards of western people were so different from those of the Japanese.
japan, therefore, adopted more favourable treatment according to traditional
philosophies and past experiences. The Imperial Expeditionary Armics
established  Prisoners-of-War Committees within their headquarters and
drew up field regulations in order (o ensure fair treatment. There being no
witerntational law for victims of maritirme warfare, the Imperial Navy applied
mntntis  mutimdis the Geneva Convention on  Land Warfare., [apan
spontanecusly  adopted regulations for disposal of the dead, including
collection, burial, and identification of possessions left behind and
prohibitiore of looting. This all goes to show that Japan tried to assimilate
fudly the western methods and practices prescribed in the Conventions,
while maintaining her fundamental spirit and philesophy which usefully
suppemented  the Conventions concermed and remedied some of their
shorteomings.!

Une year later after the Russo-Japanese War, in 1906, an International
Peace Conference met in Geneva and updated the 1864 Convention and the
1868 Additional Articles. [t was this 1906 Convenlion for the Ameliotalion of
the Condition of the Wounded and Sick in Armics in the Field that was in
foree during the First World War. It was superseded by the 1929 Convention
for the Amelioration of the Condition of the Wounded and Sick in Armies in
the Ield which was, in turn, superseded by the 1949 Conwvention {or the
Amelioration of the Cendition of the Wounded and Sick in Arnwes in the
Field.!

The Second International Peace Conference, held i Tho ague in 1907,
adopted a slightly redrafted set of the Repulations atlached to the 1907
Convention (IV) respecting the Laws and Custorns of War on Land. The emly
Declaration that it readopted was that relating to the dropping of projectiles
and explosives from balloons.? The 1907 Peace Conference buill upon the
achievements of the 1899 Conference. Both of the Corventions on the Laws
of War adopted by the 1899 Conderence were revised. In addition, the
Second Conference adopted seven new conventions on the Laws of Naval
Warfare, a Convention on the Rights and 1hubies of Neutrai Powers in Land
Warfare and a Convention Relative to the Commencernent of |lostiiitios?
Thug, m the Second Peace Conference in 1907, thirteen Conventions were
established. De Mariens Clause is expressive of humanarianism, which
formed the basis of the Ftague Convenlion No. TV of 1907, It made an
altempt to acconmunodate military requiremenis te the principle of humanity
in war. In due course of time, De Martens Clause has percoiated into the

I. Sumio Adacha (1980}, p. 18.
2. Howard s, Levie (20007, p. M2
3. Christopher Greenwood (1998), p. 10,
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other National Societies and that of the ICRC, giving the Conumnitiee
cerlain competence to intervene in such circumstances, especially to orgamnise
relicef.!

As o matter of fact, between 1924 and 1929 the task of material
assistance  for refugees was entrusted to the Intermational  Labour
(rpanisation, and protection hmctions became the main responslbilily of the
High Commissioner. in 1929, hath tasks were reunited in the Oifice of the
Iligh Commissioner. On the Death of 1. Mansen in 193(, the Mansen
Intermational Office for Refugees was created by a reschutiom of the
Assembly of the League of Nations, as an antenomous body responsible {or
the exercise of functions of humanitarian assistance? 1t will be appropmiate
to mention here that tie Washington Conventlon of 1922 concerning
submarine and chemical warfare never came into foree. The Committee of
Jurists [or the elaboration of a plan for a Permanent Courd of Injeraagional
Justive on 23 July 192{), recommended the revision of [he laws of war and a
new Hague Conference. But the League did nothing about it The Committee
of Jurists, ¢Teated by the Waghington Conference of 1922 for the purpose of
revising Lhe laws of war, claborated two Draft Conventions on Control of
Radio in time of war, and on aerial warfare. But the states ignored them.? In
the same vear, rules regarding Air Warfare were started with the Iague
Regulations of 1907, which prohibited discharge of projectdes and explosives
from balloons. This was followed by the Rules of Air Warfare drafted by the
Commission of Jurists in 192223 The Institat de Dot nternationad, which
prior o 1914, had given so much attenlion to the laws of war, has not once
sinee 1920 treated a problem of the laws of war®

In the field of prohibition on chemical and biological weapons, after Lhe
Second Tlague Conlerence of 1907, the next significant step on the road
outlawing of toxic weapons was taken in 1925 at {zeneva. A protocol, solely
concemed with chemical and biological weapons was signed.” Since this
Protowol has a seminal significance in the outlawing of UBW it mmay be
appropriate by explain some of its important features:

*» That il raises a presinnpiion in favour of an already established
customary rule prolibiting chemical warfare;

1. "ICRC Protectiom and  Assistance Activiics ih Sitwalion Mot Cewvered by
International Humanitarian Law ™ Inc Internativen! Reviere of #he Red Cross, Mo
234 (Januacy-February 1983), pp. 11-27 at p. 15,

L. "Historical Perspectives on Humanitarian Assistance.” (1956, p. 16,
3. Jusof L Kunz (19563, p. 30

4. Gurdip Singh (19596}, p. 241,

B Tesef 1. Kunz (1956), p. 39

6. Rahmatulloh Khan (1959), p. 505,
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Convention on Maritiene Neutrality.! In the same year (1928), the Pact of
Taris, also known as the Kellogg-Briand Pact, which was ratified by sixty-
three states, went further in actually requiring the renundiation of war as an
“mstroment of national pelicy’ and, being now accepted as Jus copens
however dubiously interpreted, may be taken as marking the definitive end
of the Westphalia’ period of the jus 2 belim.? Declarations of war and
declarations of neutrality were made. Every belligerent ingisted vis i vis his
enemies on the observance of the laws of war; protests against their violation
were made, diplomatic correspondence through neutal chamneds took
place.’

While, the Regulations attached to the 1899 and 1907 Conventions
respecting the Laws and Customs of War on Land had contained @ number
of almost identlead provisions for the protection of rrisoners of war, it was
not antl 1929 that an international conference drafted a convention dealing
exchusively with that subject. The 1928 Convention related to the Treatonent
of Prisomers of War was in force during World War 112 This Convention was
In turn, superseded by the 1949 Geneva Convention related to the Treatment
of Prisoners of War.” The Geneva Convention of 1929, which in furn
subsequently formed the basis of the Third Geneva Convention of 1940,
included sections on conditions of captivity, as well as the first provisions

conferring  the right of prisoners to receive correspondence and rellef
parcels ®

The ICRC had proposed in 1929 o lay down the status of civilians at
the same time as that of prisoners of war. However, objections were raised
thai the time was inappropriate. Scon after, the ICR( preparcd a Draft
Convention, which was adopted in 1934 at Tokye by an International Red
Cross Conference. However, the Diplomatic Conference that siwould have
accorded ils official sanction was convened only in 1940. It was too late: in
the meantime, Secordd World War had broken out” The next important
Conference was the Evian Conference of 1938 that was convened 1o deal
with political and €conomic questions arising from the exodus of refugees
[rom Germany and Austriz, it set up the Inter-Governmental Cornmittee on
Refugees, headed by the Iiigh Cormmissioner. lowever, Warld War 11
mterrupted the activity of the new system and created additional problems

1. Josef 1, Kunz {1956}, p. 48.

2. llilaire McCoubrey (2000%: Internationsl Humaniarian Law: The Requlation of
Armed Conflits, Aldershot: Dartmouth Publishing: Co. Lid,, P 16

Joseph L. Kunz (19546), p- 48

llowever, Japan was not a patty to the 1929 Convention,

Howard S. Levie (2000), p. 343.

“Historicat Perspectives on Humanitarian Assistance,” {1956), p. 10
Jean Pictet (1975), . 114

R
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that formed the hackground to the establislument of the Office of the Uniled
Nations High Commissioner for Refugees.!

Affer one year of the Evian Conference of 1938, in the Pan Amcrican
orbit, the Panama Consultative Mecting of the Foreign Ministers o 1he
American Republics passed Resolution T of 3 October 1939, containing a
General Declaration of Neutraliby and set up the Inler-American Noeeoteality
Committee o Rie de Janeiro. Resolution V1 of the same day deall will the
humanization of war and appealed 16 Ettropean nations to abstain from the
wse of poisomous gases and other chemical 1nethods of warlare, from
Lornbardipng open cities, objects ardd places without any military value; from
employing inflammable lHquids; from poisoning water and disseminating
bacteria; from employing offensive weapons which increase the sultering of
the wounded; from imposing unnecessary rigorous measures upom civilian
populations; from sinking merchant vessels without having first placedt the
passengers, crew and ship papers in a place of safety; and condemned the
unresiticted  apphication of measures causing pnnecessary and  inhiman
suffering i injuring the enemy. All that shows that the American stale
pracfice regarded the laws of war as valid. On the same day Hesohetion vH
om contrahand of war was adopted.?

In 1938, the League of Nalions resolves spare and prokect civilians from
aerial hombardment.* The Second World War {1939-45) saw civilians amd
military persennel killed in cqual numbers, as against a ratio of B0 in e
First Worhd War. In those tragic figures and more particularly to the terrible
effects the war had on civilians, the Cotrvernttions then in foree were resvised
andl @ nemw instrument was sdopted: the Fourth Geneva Convention for the
protecliom of civilians. Laber, in 1977, the Additional Protocols were a
respuomse to the effects in homan terms of wars of national liberation, which
the 1944 Conventions ondy partially covensd.? In the Second World War, the
laws of war “were regularly and on a mass scale viokated by all the
belligerents.” Most belligerents forgot the rule of Arkicle 22 of the Hapue
Regulations {Conventicn IV} that the belligerends have not an unlimdted
right as to the means they adopt for injuring the enemy. The consequence
has been an absolutely chaotic status of the laws of war at the present tume.’
The Second Werld War had not only showa the inadequaey of many existing
laws of war, e.g., concerning prisoners ol war, belligerent occupalion atd so
on; it had not only denmwmsirated the disastrous result of the complete lack of
regulation with regard lo such problemns as reprisals, hostages, economic

“Histarieal Perspeelives an Humanitarian Assistance.” (19563, p. L
jused L Kunz, (19563, [ 4539,

Cardip Ningh (19496), p. 241,

“Histerrical Perspeitives on Hhamanitadan Assistance.” (1956), p. 11.
Josef L. Kure (15546), [+ 49,
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warfare, aerjal warfare.  had shown the necessity of regulating new
methods of warfare, such as use of magnetic mines, atomic bombs, guided
missiles and 50 on. Bul there were even more fundamental reasons for the
chaotic status of the faws of war. M is often not possible to dacide whether
certain methods of conducting warlare, violative of the rules of war survive.
The incomplete and often imprecisely formuiated Taws of war made it
relalively casy to charge the enemy with a breach of the rules of war and to
resort to reprisals, especially as there were no rules of war regulating
repmisals,!

It a sih-committee meeting of the United Nations War Crimes
Commnission in 1944, Sir Amnold McNair, declared correctly that the state
cammol be the subject of criminal liability and this position had not been
altered by the Pact of Paris of 1928, which “has not abolished war as an
institution regulated by law.™ As far as the prosecution and punishrment of
war criminals i concerned, the London Agrecment (August 1945) was a
pusitive step in the development of international law in this area:

The Charter defined the three calegories of crimes coming within the
jumisdiction of the Tribunal and for which there would he individual
responsibility (crimes against peace, war crimes, and crimes against
humanity). 1t also staled the principles of individus! criminal
liability, nolably, the principle that the officiat position of defendants
would ‘not be considered as freeing them from responsibility or
mitigaling punishment’, and the principle that an order would not
free a defendant from responsibility but miglt be “considercd in
mitigation of punishment if the Tribunal determines that justice so
requires.”

In 1945, the work of revising the Geneva Convenlions was over-
shadowed by the wrgent need o extend their protection to civilians, This
was to be a much more difficudt undertaking: it was no longer a question of
grouping under ane definition a limited, organised and ciearly ordered class
of persan like the army; onc was now dealing with a shapeless mass of
civilians spread over the whole territory. Besides, it was not cnough to
profect the victims of conflicls; what was required was to prevent these
persons from becoming victims, As Max tiaber put i, “we were coming to
prips with war itself, since it was no fonger 2 case of alleviating suffering,
but of removing its causes at their source.” Furthermore, unlike the
wounded and prisoners of war, civilians in most cases were not incapable of
causing mdschief.*

L Josef 1. Ko (19563, pp. 43, 50,
2. [bid., p.47.

A VR Rrishna Tyer (1599), p. 92
4. ) Pactet (1995}, 1o 1200
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The Resolution XXVIII of the XXth Internationa! Conference of the Red
Cross meeting in Vienna in the year 1965 proclaimed the “fundamental
principles upon which Red Cross action is hased.” These basic principles
inciude: humanity, impartiality, neutrality, independence, voluntary service,
unity and universality. Since that time, at every Comference, the
representatives of the Red Cross world rise to their feet o hear the solemn
reading of those principles. These fundamental principles will be discussed
in details in the Chapter five of the Dissertation.

In 1968, the Human Rights Year, twenty years after the birth of United
Nations, it found active interest being taken in the law of armed conflicts
and at the Tehran Conference diverse aspects of human rights in such
siftations figured in the discussions. The Tchran Principles gave better
prrotection to civilians, posoners of war, and upheld the prohibition of
chernical warfare! Evidence of the modemn efforts to make lond warfare
mwre humane is to be found in 2 1968 resolution of the Ceneral Agsembly of
the United Nations that stated in part as follows:

Aftirms Resolution XXVH of the X3(th Intermational Conferetice of the
Rex] Cross held at Vienna in 1965, which laid down, iuter afia, the fedlonwring
prnciple for cbservance by alt governmental and other authonties
responsible for action in armed conflict;

{a) That the right of the parties 1o a conflict to adopt ncans of
injuring the enerny is not wrdimited;

(b) That it is prehibited to launch attacks against the civiilan
populabion as such;

(€} That distinction must be made at all times between prersons
taking part in the hostiliies and members of the civilian
population to the effect that the latter be spared as much as
possible.

Invites the Secretary-General, in consultation with the Infernational
Commitice of the Red Cross and other appropriate  intematiooal
organizations, to study:

{a} Steps which could be taken to secure the better application of
existing hnmanitarian international corventions and rules in all
armed conflicts;

{b) The need for additional humanitarian international eonventions
or for other appropriate legal instruments to ensure the belter
protection of civilians, prisoners and combatants in ali armed
conflicts and the prohibition and limitation of the use of certain
metheds and means of warfare (...

L VR Krishna lyer {1999}, p. 53.
2. Howard 5. Levie (2000, p. 344.
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In the year 1975, the United Nations General Assembly adopted two
Resolutions, one on 11 December and the other on 16 December 1975
regarding the proposals and suggestions regarding the incendiary weapons
including small-calibre projectiles, certain blast and fragmentation weapons,
as well as some delayed action weapons and perfidious weapons.! They also
stressed the need to continue discussion and for supplermnentary data to
enable governments to reach further conclusions and to seek broad
agreement. Next year in 1976, the United Nations passed two Resolutions on
the Development of International Iumanitarian Law, one on 24 November
ard the other on 10 December 1976, Resolution A 31/9 on Respect of Human
Rights in Armed Conflict urged all participanis in the Diplomatic
Conference to do their utmost to reach agreement on additional rules which
may heljyr to alleviate the suffering brought about by arrmed conflicts and to
respect and protect non-combatants and civilian objects in such conflicts,
and to bring the Conference during its final session in 1977 o a successful
conclusion.? Second Resolution A 31/64 was concerning the Incendiary amd
other Specific Conventional Weapons, which may be the subject of
prohibitions or restrictions of nse of bumanitarian reasons. In 1977, the
United Nations Resolution on  the Development of Intermational
Humanitarian Law on’ 19 November, at its thirty-second session was
adopted. The Resolution reaffirmed the necd to secure the full observance of
human rights in armed conflicts pending the earliest possible termination of
such conflicts. 1t also calls upon all the States to take effective steps for the
dissemination of humanitarian rules applicable in armed conflicts.®

Although  the post-1945  settlement of the four 1949 Ceneva
Conventions represents the current primary statement of infernational
humanitarian law, the law, naturally, continues to develop in the light of
changlng circumstances, as the perceived need for the 1977 Additional
Protocols demonstrated.”

Conchusion

In conclusion, we may say that the world of today is characterized by a
mwre rigid mentality and by decadence in international morality. Strugeles

1. "Two United Nations Resolutons on the Prevelopment of Intertalional
Humanitarian Law.” In: Feternations! Revicmw of the Red Cross (January 1978), pp.
4647,

2 *Two United Nations Resofwions on the Development of International
Humanitarian Law.” In: Irlernations! Reoicw of the Fed Cross (Febmary 1977}, -
BE-91 {RO).

3. For Further details see: “Two United Nalions Resohitions on The Blevelupment ol
International Humaritarian Law.” In Infernational Review of He Redd (poms
{Felwuary 1977), pp. B3-91.

4. "United Nalions Resolutions on the Tevelopment of International 1 innanitadan
Lawe” In: Liternational Rewsetw of the Red Cross (Tecember 1977}, pp. 515 44,

5. Hilaire McCoubrey (20000, p. 19.






GENDER EQUALITY -
THE VISHAKA CASE AND ONWARDS

Sumit Basu*

In 1997, Vishaka, a social worker associated with a non-gevernmental
urganisalion, was gang-Taped in a village in Rajasthan. This incident, (hough
horrifying, would, rather than provoke an indignant nation oul of s
reticence, have been in ordinary circumstances relegated Lo insignificance
after an all-too-brief passage through the portals of the media by a natiom
calloused wnd lulled into senselessness by a dally barrage of repariage on
heinous crimes perpetrated against women.

Mercifully, the case involving the hapless Vishaka, instead of being
allowed to be buried among the columns of the trivia that passes lor daily
news, galvanized a certain seclion of society into angry action and bevame,
in time and through a logical series of events, the cornerstone of an activisin
by the Judiciary perhaps unprecedented in the recent anmals of law redating
to this particular genre of crime.

While ¢Timinal proceedings were initiated to bring the perpeirators to
justice, a group of deternined and spiriled citizens filed a Public Inlerest
Litigation petition under Article 32 of the Constitution. The Supreme Court,
sickened by the sullen inactivity of the system in matters of atrocitics
perpetrated against women, and Lhe indifference and Lostility wldch is mori
often than not the reaction to crimes of this nature, teok upon itself 1o
articutate an effective policy b counter a trend which had, through
calivusness,  indifference, sovietal attitudes and a general  feeling  of
helplessness agalnst a male-dominated systern, become a deprisssingly
mundane everyday occurrence.

The case heard in the Supreme Court was later tiled Vishaka v. State of
Rausthan. The Bench of the Supreme Court hearing the nialler was
constituted of Chief Justice ].8. Verma aud Justices Swjata v, Manohar and
B.N. Kirpal. The Writ Petition was flled for the cnforcement of {1mia rmeriial
rights of working women under Articles 14, 19 and 21 of the Constitulion “In
view of the prevailing climate in which the violation of these rights is not

* Advocate and Visiting Faculty Amity Law Sehood, New Delhi.
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Jdignity in Articles 14, 15, 19(1)}g} and 2T of the Constitution and the
safegaards against sexual harassment implicit therein®, Any international
vonvention not inconsistent with fundamental rights could be read into these
provisions to enlarge the meaning and content and to “promote the object of
the constitutional guarantee”.

Thus, the cote of the principled stand taken by the Supreme Court was
that “gender equality includes protection from sexual harassment and right
to work with dignily, which is a universaliy recognised basic hunan eighs”.
The Cowrt went on to declare that “the common minimum reguireinent o
this right has received global acceptance™.

Conscionss of the significance of the case, in the sprivit of close
vo-operalion, the Bench, ably supported by the Solicitor General, the Bar
Association and prominent counsel, formulated a policy in the course of the
hearings appointed in the matter.

The guidelines formualated by lhe Supreme Court are comprehensive,
takintg inle account a variety of situations and perspectives. The term
sexual barassinent” has been defined by example, and nans the gamut 1rom
‘physical conlact aud advances” to “any other unwelcome physical, verbal
or non-verbal conduct of sexual nature”.

Sexual harassment will have been deemed Lo have besn perpetrated in
2 situation where the victirn has a reasonable apprehension that in relation to
the vicim’s einployment or work, wherever the victim nmay work or be in
employment, “such comduct can be humiliating and may constitute a [waith
and safety problem”. Also, it is discriminatory n a situation “when the
woman has reasomable groumds to believe thal her obicciion  wenld
disadvantage her in connection with her employment or  work
enviromnent”.

The guidelines emphasize upon the duty of the employer or otier
responsible persons in work places and other jnstitutions. The Supreme
Court has mandated that “it shall be the duty of the employer or etier
responsible persons in work places or other institulions (o prevent or defer
the commission of acts of sexual harassment and to provide the procedures
tor the resolution, settlement or presecution of acks of sexual harassment by
taking all steps required”. A very heavy responsihility indeed.

Employers bave been given the additional responsibility of drawing up
pilicies, regulatons and rules o prevent incidents of sexual harassient.
Fland i hand with the more public advertisement in the place of work of
the evils ot sexual harassment must go a complaints mechanism, supervised
by executive commmittees which must be empowered to mete out disciplinary
aclion if the situation so warrants. Fxtreme care must be taken, howewver,
that the policy does not become an instrurnent of arbitrary action for mufa
file purposes but, rather, must cstablish a reputation of a forum for
participation by all employces {or the purpose of airing justified grievances.






DUAL CITIZENSHIP FOR THE INDIAN DIASPORA:
AN APPRAISAL

Siddhartha K Wagav*

Migratlon «of people across the globe is an inseparable part of Lt
history. Indian emigration has been {aking place for centuries but never
before in history, Indin wimessed such massive movements of people from
India te: other parts of the world as in the [9th and 20th centuries. Among
the immigrants of diverse natlonalities, overseas Indians constiute a
sizeable segment. In terms of sheer numbers, they make the third largest
group, rext only to the British and the Chinese. The people of Indian origin
constilnte more than 4% of the pepulation in T, Mauritius, Trinidad,
Guyana and Suriname. They are smaller minorities in Malaysia, South
Afriga, 5ri Lanka, Uganda, [TK, USA and Canada.! This ndian Diaspora is so
vast and wide-spread that sun never sets on the Indian Diaspora? The
Indian. Diaspora stretches across the entire nook and cormer of the globe,
where their industry, economic strength, educational standards and
professional skills are widety acknowledged. Wherever they are, they have
eamed 34 good name for their mother conntry india wllh their hard work,
talenl amd of course their loyalty to the country that they are citizens of.
They have contributed to the economic prosperity and cultural leritage of
their host countries. Their contribution and achievement have been of a very
high order. Ascending the ladder of suceess, initially working mostly at the
lower rungs of the ecanomic ladder in Lheir host countries, they have rapidly
climbed up. H is a matter of greal pride that many Indians are now heading
large bhanks, airlines, conwultaney firms and of course, intormation
technolugy companies abroad besides being the core professivnals like
dactors, engineers and architects. They are among the richest in many

* Assistant Professor, Amity Institute of Advanced Legal Studjes, New Ielhi.
1. “The lndian Diaspaora- some facts™ World Foous, March 2001, p. 22,

2. LM Singhvi, “Sun never sets on Indian Diaspora®- statement to pross on 5 9100,
World Fovirs, March 2001, p. 18,
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interaction from investment, transfer of skill and technology and charitable
works, Nay, il is believed that this measure would also lacililate fhe
contribution of the Diaspora to Indla’s social, ecomomic and technological
transtormation and nalional development as the PIO's seitled in the
conumically more advanced countries of the world have skills and expertise
in wvilal sectors ingluding inlormation technology, biolechnology, space,
financial services, infrastruclivre, education and health care ancd managementk
copsudtaney.? Though they have adopiled western customs and manners, still
their vrge for maintaining the Indian identity s very much pronounced.
They have built a number of {femples in USA, Canada, UK and other
countries which also serve as the vermue for social pet-togethers. They have
contributed  to the vartous schemes and projects launched by the
Covernment of India te attract foreipn capital. Their love and admiration for
India has not diminished.? So much 2o, the lberalization of the Indian
cconemy and efforts made by the Indian Government to attract investments
{from Indians Living abroad have given encouragemend to seclions of the
Indian communily in Western eountries to demand that New Delhi
wntroduce “dual citizenship®.?

Lvery independenl nation makes its own decision as to who its citizens
will be. A person possesses dual or multlple cilizenship when more than one
country recognizes him as its citizen.

Citizenship 18 a complex matter because of the great variely of
citlzenship  laws  throughout the world. Some countries allow  dual
citivenship. Some take away {he citizenship of a person who acqguires
anolher citizenship. Some do not recognize that person’s new citizenship.
Somie allow a wife to retain her citizenship and acquire that of her Tasband,
while otliers give ber the husband’s citizenship and no longer recognize the
citizenship she had before ber marriage. Some countries give a child the
citizenship of the father, or of the mother, or of either or of both and s on.

Phal citizenship may carry with it certain benefits, but it may invalve a
person in unexpected difficulties- legal proceedings, taxation and financial
responsibilities, military service, denial of emigration, even imprisonment
lor failure to comply with obligations in one of the coundries of his
citizenship. Legally citizenship of any country is acquired as a birth right,
blowl right, by mamiage and bestowment by legal acquisition. As the woarld
goes smaller by virtue of spectacular communications and technodogical
developments, people move around more than ever before. In doing so and
prompled by (inancial, educational, political and social forces, many find
themselves in need of either opting for a new citizenship or even dual
citizenslip wherever applicable.

1 e Beport of Hie Fligh Leowl Comntitter on e Indion [aspora, December 2001, p, 510,
2. Baleshwar Agrawal, Tratian THaspora’, World Dacres, March 2001, p, 3
3 V. Suryanarayan, Tndian Conmrmuonities Abroad’, World Fovies, Maroch 2001, p- 13
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child may have lost U5 cilizenship through the performance of the acts
prescribed under sub-sections (3) and (3) of section 349 of the INA, he/ she
iz entitled 10 2 claim 1o Uniled Sales nationality wihin six months after
attaining eighteen years' [INA section 351 (bl

Generally Americans become eligible for citivenship in another country
in one ol bwo ways: by a dired bloodiine {called jus songuine in Latin or righl
of blood) for those with a parent or grandparent who was born in the second
coundry or through natuealization for others includiog those who marry
nationals. Many American citizens whose parents or grandparonts wore
immigrants are finding that they may be eligible {for citizenship in their
ancestral homelands. In some cownries like Ireland, simply having o pareot
or grandparent who was bom in the country may be enongh. But clsewhere
the rules are often much more complicated? Indian Americans wlw scck
dual cifizenship can begin ihe application process immediately for the
Indian passports. But this dual citizenship to these scekers will not come
free. Indian consulates wlll be in charge of verification of applications. The
passporl ideally would make it smoother for Indians overseas 10 deal with
immigration, custom, banking procedures and other areas. Speaking 1o the
India West, Sh. 5. Krishna Kumar, Secretary in India’s new Ministry of
Overseas Indian Affairs, said the forms are available at the Minisiry ol Home
Affairs’ Web site.

In United Kingdom, with the enactment of the new nmationahily low
{British Nalionality Act, 1981) which came into effect on T January, 1983 the
provisions for the recognition of dual nationality and the procodure lor
renuncialion of British citizenship have been retained. Thus the law in UK
no konger visits volumary acquisition of anolher cilizenship wilh the loss of
lacal status. The present law of UK favouors phural citizenship. !

A British citizen may return and resume residence in Britain at any
time, regardiess of being a dual national, provided that he has not made a
formal declaration of renunciation of British citizenship. British citizens who
arc also citizens of another couniry cannet be accorded official British
protection when they are in the territory of the other citizenship. H, under
the iaw of thal coundry, they are liable for any obligation (such as military
service} the fact thal they are also British citizens does not exesypt then fram
it.

1. Cyrus 12 Mehia, Theal citizenship for children hom ia fhe US to Indian parents’,
Rigration Post, Oclober 15, 20004, p, 44

2. Amy Cortese, “As tules ease, more cilizens choose to (ly 2 (ags’, The New Yok
Times, Bunday, huly 15, 2001, p. 10,

3 Richard Springer, Dual Cilizenship Now Open: ONficial”, Frdia wesf, Ocl 2%, 204,
p. Al {A24),

A The Report of the Figh Level Commitiee on e Indiar Disspora, Decembor 2001, 35 520,
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commencement of the Constitution and the enactment of a permanem
citizenship law was [efi to the Parliament.

vArticle B s the primary provision and under i, a person who was, on
20th Jannary, 1950, domiciled in India, and—

{11 was botn in the tereitory of India,
{2} ¢ither of whaoge parents was born in the lerritory of Tndia, or

{3 who had been ondinarly resident in the territory of India for not less
than five years immediately preceding the commencemonl| of the
Constibution hecame a cifizen of India.’

Article 6 15 a special provigion for persons who have migrated to India
from Pakistan as a result of the political changes that have taken place
foltowing partition of the country. 1 deals with, as Supreme Court has
remarked in Shamao Ided v Mangal Sam, AIR 1961 5C 58, ‘sccondary
citizenship’. Under this Article, a person who has migrated to Todis from the
territory now included in Pakisian shall be deemed 10 be a cilizen of India
provided thal (a) he or either hus parents or any of his grand-parents was
borm in India as defined in the Governmerd of India Act, 1935 (b} il he had
migratcd before the 19th Juby, 1948 had been ordivarily resident in the
terrilory of India since the date of his migration or in the case where such
person had migrated on or after the 1%h July 1948 he had been registered as
a citizen of India by an officer appointed in that behalf by the Government of
India on an application made by him for the purpose, after being resideot in
the ferritory of India for six months immediately preceding the date of lhis
application.’

Article 7 expressly provides that “notwithstanding anything confained
in arllcles 5 and 6 a person who has after the first day of March, 1947,
migraied {rom the lermilory of India io the territory new inchuded in Pakistan
shall pot deemed to be a citizen of India.?

Arlicke 8 is another special provision governing cerfain persons of
Indian origin who are ordinarily residend oetside undivided India and who
are not coyered by the provisions of Arficle 3 of the Constitution. Under tlus
arlicle, a pecson who or either of whose parents or any of those grand-
parenis was botn in India a5 deflived in the Government of India Act, 1935
Li. undivided [ndia and who had been ordinarily residing in a country
oittaide undivided India could become an Indian Citizen if he had gt
himself registered as a citizen of India on an application made {or Lhis
purpise to the Consular represeniative of India in the couniey of bis
residence.t

1. .M. Gakshi, The {wasittation of ndiz, Sed. ed., 1997, po 8.

2. The Report of the Higk Leoel Camnifttee om the Indime Dimsporn, Docember 2001, p 515
A V.M. Bhukda, Constitnfior of India , Ninth ed., 1693
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The section (urther says that, A person shall ol be sucly a citizen by
virtue of this section it at the time of his birth—

(2} his father possesses such immunily from suits and legal provess as is
accorded 1o an envay of a foreign sovereign power aceredited to the
President of India and is v a citizen of India, or

() his father is an cnemy alien and the birth ocours in a place then
under oecupation by the enemy.!

Section 40 Citizenship by descent. The section says, (1) a persoun bor
outside India—

{a) on or aHer the 26th January, 1950 bul before he commencement of
the Citizenship Amendment Act, 1992, shall be a cltizen of Tndia by
descend If his father 15 a citizen of India at the lime of iz birth, or

(b} on or atter such commencemerd shall be citizen of India by descent if
either of his parents is a citizen of India at the 1lme of his birth:

Provided that, if the father of such a person, referred 1o in clause (a),
was a citizen of India by descend only, that person shalt vot be a citizen of
India by virtue of this section unless—-

{a) his birth is registered at an Indian consulate within one vear of its
occurrence or the commencement of this Act, whichever is iater, or,
with the permission of the Central Governmeni after the expiry of
the said period; or

(b} lds father is, at the time of his birth, in service under a Government
in India: provided further thal if either of the parents of such a
person referred o in clause (b) was a cltizen of India by descent ondy,

that person shall not be a citizen of India by virtee of this seclion
unlesg--

(i) his birth is registered at an Indian consulate within one vear of
its occurrence or the commencement of the Clitizenship
Amendmerd Act, 1992, whichever is later, or, willt the
perrission of the Central Government, after the expiry of ihe
said perind, or

(ii) either of his parents is at the time of his birth, in service vruler a
Crovernment in Tndia.

The section further says, (2) If the Central Governmeni su directs, a
birth shall be deemed for the purpose of this section to have been registered
wilh iis permission, notwithstanding that ifs permission was ot obtained
before the registration. To continue further, {3) the seclion says, for the
purpose of the proviso to sub-section (1), any person born outside undivided

I The Report of the Figh T evel Comeditee on the indizn Diaspora, | Jecember 2008, P 523
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registered wuler the provisions of clause () (i1} of Adicle & of the
Constitution shall De decrmed 10 be a citizen of India by regisiration as from
the commencement of the Constitulion or the date on which e was so
registerend, whichever may he laler.

Sectim & Uitizenship by naturalization—{1} Where an application is
made in the preserbed manoer by any person of full age and capacity who
is not a citizen of 3 country specified in the First Schedule for the grant of a
certificale of naturalization to him, the Central Government may, if salislied
that the applicant 5 qualified for mataralization under the provisions of the
Third Schedule grant o hitn a certiflicate of naturalization:

Prowided  that, if in the opinion of the Ceatral Government, the
applicant ls a person who has rendered distinguished service to the cause of
science, philosophy, art, literature, world peace or huaman  progress
generalty, it may waivo all or any of the conditions specified in the Third
Schedule.

{23 The person b whom a certificate of naturalization is granted ouder
subrsection (1) shall, on taking the oatl of allegiimee i tie {orm specified
the Second Schedule, be a eitizen of India by naturalization as from the date
on which that certificate is granted.

Sectiom /; Citizenship by incorperalion of toermitory- If any territory
becomes a part of India, the Central Government may, by ordor natified in
the Cilicial Gazetle, specify the persons whe shall be ciizens of India by

reasun of their conmection with that territory, and those persons shall be
cilizens of India as from the date to be specificd in the order.

It is t» be noted that seclion 12 of the Constitution is capable of
conferring dual citizenship on the people of Indian origin abroad. L containg
the: seeds of dua! citizenship within its orbit. It provides an indicative model
o the basis of which a specific concept of dual citizenship can be elabarated.
The section 12 reads as follows:

{1) The Centrai Government may by arder notified in the official
gazette, make provisions, on a basis of reciprocity for the conferment of all
or any of the rights of 2 citizen of India on the cifzens of any country
specified in the First Schedule.

2y A order made under subh-section(I) shall have cffect

notwithstanding anything inconsistent therewith contained In any law other
than the Constitution of India or this Act.

The frequent use of the term Diaspora, NRI's and PICYs calls for a
semantic annetation of them. The term ‘Diaspora’, though of Greek origin,
now js commonly used for communities of migrants Iiving or settled

L The Noport of the High Level Commritier oo the Indian Digspora, Decornbor 2000, (3. 524
B2h,
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Many seminars have been heid since then, both in India and abroad on
the same subject, but the Diaspora experience has not always been withont
probleins and challengoes.

As a step In the direction towards this end, a High Level Commiltee on
Indian Diaspora was appointed under the Chairmanship of Dr. LM, Singhvi
in September 2000 by the Ministry of External Affairs, with the approval of
the then Prime Minister Mr. Ata} Bihari Vajapyee, to study the entire range
of issues concerning the Indian commmumities living abroad anmd  their
expectations  from India. The committee is o make recommendations
relating to the grant of dual citizenship on the People of Indian Origin
Abroad besides the prospects of trade and investment and other issues like
education and cultural contacts. The committee will also study the rale that
people of Indian origin and non-resident Indians can play in the licld of
economic, social and technelogical progress of India. It will also recommend
measures ta resolve the probiems faced by them when they visit India, The
appointment of the ITigh Level Commitiee on Indian Dhaspora is consldered
as a historic step. Although this committee was required 10 sabmit its report
to the government within a period of 180 days starting from | September
2000, the Government of India allowed the Committee additional Hime to do
justice to the important task assigned to it

Tiw Tligh Levei Committee identified broadly 3 distinet clerments in the
Indian Diaspora:

(I} Those who began their journey during the colenial period and in
majorily of cases, they were economically beleagnered labour force,
durimg the colonjal periods, seeking their livelihood in distant lands.

(2) This wave of migrants ventured out into the Guli and other

neighboring areas in recent past as professionals, artisans and factory
workers,

(3} This wave consisted of professionals and the educated elite of ndia

who sought betler economic opportunitics in the more advanced
couniries.!

Of these Indian Diaspora, are seen the emerging elected leaders,
politicians, eminent professors and other professionals, manager; and
entrepreneurs i their adoptive homelands, who are also playing an
imporfant role in mobilizing support on vital issues concerning Inclia, in
their countrics of domivile. Jt is because of their wreasing econormic
strength, that the members of Indian Diaspora are well situated to play an
eminent role in energizing and auvgmenting bilaterat trade, investment,
transfer of techinology and wurism with those eoundries.

1. fhe Repork of the High 1 evel Committes om the Indian {Yaspora, Docember 2001,
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introduced. Even at present, the entry and exit of persons indo India is
insufficiently regulated and according to media reports, there are aboud
millions of illegal migrants amd entrants in India  especially  from
neighboring countries some of whom might be security risks and the
exisling legislation including the Foreigrers Act and the Jllegal Migrinits Act
has not been able to deal with the problem effectively. The commitlee is of
the considered opinion that a person of Indian origin hiving in the countries
specified and 1o whom a proper documend of dual citizenship would be
granted would be subject to more effective regulation than the lakhs of
visilors enlering India without any visa or work permit. In fact a person
travelling on a document of dual citizenship would be like any olher visitor
or a PICY card-halder or an Indian national relurmning 1o India!

Becurity implications are mirndmal in case of dual citizens of hdian
origin, because those who desire to have dual citizenship would have to
make an application in the first place, they would have 1o make a {fall and
faithful disclosure, they would be subject to scntiny before dual citizenship
i5 granted to them Whenever they come and go, they will have Lo {ill {he
form, they will be able 1o slay only for a period of one year at a lime sibject
1 appropriate exceplions in case of students arud senior eitizens !

I 1s also erroneocnsly assumed that mducton of the persons having
dual citizenship in ihe sensitive organizations and armed, paramildary
forces is implicit in the concept of dual citizenship. Not convinced with this
argument, the committee clarified in its report that it is not the mtention of
the Governmend of India that persons having dual citizenship would have
the right of employmend in the civil services or in the defence servives or for
that matler in any sensitive orgamizations. Uxceptions may, however, be
made 5o far as any appointmenl is concerned by a special order of the
Central GGovernment. But at no cost national security will be undenmined.?

The committee carefully considered the provisions of the Constitulion
and the Cilizenship Act, 1955, as amended and is of the view that its
provisions would have 1o be amended and can be constitutlomally and
legally amended 1o provided for the gramt of dual citizenslhip 1o the
members of the Indian [Maspora belonging to certain spectfied coundries if
they satisfy the conditions and criteria laid down in the legislation. The
committee, however, did not recormmend the automatic conferment of Dual
¢itivenship, As one of the stipulations, 1 recommended that the electoral
rights and the rght to contest eleclions to elective DLowlies in hulia
particwlarly if those rights have to be exercised ontside India need not be
extended to these who acquire dual citizenship *

L. The Report of the High Level Committer on Hie Indim Diaspirn, Docemler 2000, p. 527
2. The Report of the Higl Leoel Cammittes on the bdion Dinspors, Decornber 2000, p 525
3. The Beport of the Migh Level Commtittee on the Tndizn Thaspara, Deeembaer 01, p. 530
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(2) with a valid passport or other travel docwments and such other
document or authority as prescribed under law but remains beyond
the permitted period of Hime.!

Seclion 7A, which is an important provision of the Amendment Act,
2003, descrlies that a person can be registered as an overseas citizen of India
if he—

{1} is of Indian origin with citizenship of a specified country, or

{2) had olMained citizenship of a specifiad country on or aller coming
inte force ol this Act and invnediately before the cornmencernent of
this Anmenelrent Act was a ciiizen of Tndia.

The section further provides that the person shall be a registered
averseas citizen of India from the date on which he is so registered.

Explanation to section 7A deals with the term “person of ndian origin®
to mean -

- a citizen of another coundry Wigible 1o become a citizen ol India at
commenceinend of Indian Constilution.

- acilizen belonging to a lerritory which became part of India after 15
August, 1947

children andd grand children of a persen under ¢lauses (i) and (i)
subject 1o conditions mendioned therein.?

Section 7B deals with the rights of sizch overseas citizen of India as the
Central Government may specify iy this regard.

The section further categorically denics certain rights to an overscas
citizen of India which are available to an Tndian citizen.

(1} under article 16 of the Constitution with regard to equality of
oppertunity in matters of public employment

(2} under article 58 of the Conslitution for the election of the
President

{3) under article 66 of the Constilution for the eleclion of Vice-
President

(4) under article 124 of the Constitution for appeintment as a Judge
of the Supreme Court

{5) under article 217 of the Constitution for appointment as a Judge
of the High Court

Justice (Legistative Department, New Delhi, § Jarwary, 2004 / Pausa, 1925, Saka).

1. “Citizenship Amendment Act, 2003, p. 2, The Gazette of India: Ministry of Lmw and
Justice (Legistative Department, New Delhi, 8 Jaraary, 2004/ Pausa, 1925, S,
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- friendly relations of India with any fareign country or

- in the interests of general publc!

Sechon 13 of the Amendment Act provides that redressal against the
order ef the Central Government can be had within the 30 days tine {rom
the date of such order by the agerieved parly. Itis alse provided that Central
Governunent may entertain an application after the expiry of 30 days, if it is
salisfied that the applicant was prevented by sufficiend cause from making
the application in time.?

Section 19 of the {(itizenship Amendment Act, 2003 which spells ont the
Fourth Schedule has a list of 16 countries. It is only the PKYs living in these
16 specified countries which will be entitled for the dual citizenship subject
to the qualifications set ) by the Central Government. Following arc the 16
countries enumerated m secting 19 or the Fourth Schedule of the Citizenship
Amendment Act, 2003

1. Auvstralia.

Canada.
Finland.
¥rance.
Gregce
kreland.

Moo R W

Israel.

Ttaty.

The Netherlands.
MNew Zealand.

— =
Do m

. Portugal.

—
b

. Republic of Cyprus.

. Sweden.

. Switzerlarnd,

Lhiited Kingdom.

16. United States of America’®

1. Uitizeaship Amendment Act, 2003, P 5 The Gasette of Indie: Ministry of Lians and
Justice (Lrgistafioe Department, Now Delhi, 8 Jarwary 2004/ Pasa, 1925, Saka).

1. ‘Uitizenship Amendment Act, 2003, pp. 56, The Cazetde of Jadie: Ministry of Line ad
fustice {Legistative Deparbment, Mew Delhi, § Janwary, 2004/ Pawsa, 1925, Sahn).

2. Chtizenship Amendment Act, 20037, p. 6, The (meoette of fdia: Miristry of ot and
Justive (Legislative Deparimont, New Telhd, 8 January, 2004/ Pazesa, 1995, Soha,

A Cittrenship Amendment Act, 2003, p. 8, The Gaceflr of Tndin: Mintstey of Low and
Jrstive {Legistative Doy binent, New Delbid, B Janoary, 2004/ Pansa, 1925, Saka.
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fivy All future benefits that would be extended to NEIs would also be
available to the PIO Card hoiders;

{¥) Howgever, they shall not enjoy politicat rights in India.

The above steps would go a long way in renewing and strengthening
the ematienal bond amongst PIOs with the lmd of their orighn. The
attractive leatures of the Scheme will further exhort them to play an
increasingly  constructive  role in  the socio-economic  and  cultural
development of the country ef their origin as envisaged by the Iligh Level
Commiites on Indian Diaspora in its report.



VAT—WHAT AND WHY

Sunita Kakkar*
Introduction

Value Added Tax (VAT) is a multiple system of tax on sale of goods
which is likely to operate in all the Indian States and Union Territories. The
major beauty of this system is that the tax shall be levied at multiple points.
Now, there is no need to wait for VAT, a long [elt necessity to make over
sales taxation to cope with global market has competled us to adopt this
nevitable system. Everyone should feel happy that we would be enjoying
the fruits of this novel system of taxation. On the global platform VAT also
mcludes taxation of services. In India, this systern of sales taxation covers
only tax on sale, or purchases of goods, and services are not taxed owing 1o
constilutional restrichions. Since VAT at the State level is being introduced
for the [irst time and even at the Central lavel the taxation is only of roods
wder Central Excise Duty Law and there is separate legislation imposing
service tax, the Value Added Tax presently designed will cover only goods.
There is a broad consensus on the commeon tax regime and most of the States
have already enacted relevant legislations.

Historical Background

The VAT was first provided by F. Vams Siemens in 1915 as an
alternative to existing turnover tax in Germany. Maurice Laure and Carl
Shoup have contributed a lot in the evolution to this system. In 1954 it was
first introduced by France in the world which was termed as ‘Taxes sur Ia
VialeurAdjoutes”. Initially this system did not emerge as a perfect system and
loter on it was added by tax on service and excises. Faimess, efficiency and
simnplbicity of the Value Added Tax inspired other countries to adopt this
systern and as of today more than 120 countries of the world have
acknowledged it to be the best form of indirect tax system. The countrics like
Canada, Australia, the Burepean Undon, Germany, Spain, United Kingdom
and Japan have adopted this system and also our neighbouring countries
like Pakistan, Sri Lanka, Nepal and Bangladesh have adopted this systemn.
R Legal Researcher,
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Interestingly, in the TS which has a Centre-State relation similar to India has
not implemented VAT, the reasen behind this appears to be on account of
power pame between the Federal Government and the States. Presently
morc than 12() countries of the world have adopted the VAT systen.

VAT-—What is it

VAT 15 2 multi point system of faxation on sale of goods where a
mechanism is provided to grant credit for the tax paid on inputs {purchased
goods).

VAT is levied on the value addition at every point of sale. Tresently tax
en sale or purchase of goods is levied by virtue by Entry 34 in List If of
Schedule VI of the Constitution of India. VAT is also leviable with respect to
this entry. VAT is simply a form of sales-tax, the only difference is that it is
collected at every point in the serics ol the sales by a registered dealer with
the provisions of credit for input tax paid at the previons point of purchase
thereof. Thus dealer is required to pay difference of what tax he has charged
and what tax he has paid at the earlier stage. The basic requirement for this
purpose is that the tax amount should be invariably shown in the inveice.

Tax charged or collected invariably shown separately would not form part
of the turnover.

VAT is a foro of sales tax collected by the Government of destination
State (e, State in which [inal consumer is located) on consumer expenditure.
It iz collected through business transaction involving sale of goods within
the States. The terms "Value Added Tax™ (VAT) is self-explanatory and
brings forth the nature of the tax.

As the terms suggest, it is a tax on value added in the price of a
commodity at each stage, may be due to passing through various hands in a
channel of distribution or the value added in its price due to some activity
on production or manufacture of process undertaken on the commodity.

It is a tax at the final or retail point of sale, which is collected at each
State of sale when there is a value addifion to the goods. Putting it in
different werds the total amount of tax, which is to be coilected at the final,
or retall point of sale is collected in instalments. VAT is essentialiy a form of
sales tax only. In fact, it is nothing but a tax on retail sales coliccted in stages
on mudti-point sales basis in different stages of products and trade levied in
such a manner that the added in each stage is taxed once and only once with
a view 1o avoid cascading or tax-on-tax effect so that the burden o the Hnal
consumer is not more than what it is intended by the prescribed rates of tax.

VAT in its common form is thus a sales tax levied according to value
added which can be calied value added sales tax as well. Value added in
manufacturing  activity is the difference between the price at which
commodity is sold and the cost of inputs and in case of trading the
difference between value of sales and purchases.






2004-C:5] WAT==What ard Wi 123

Ditterence between VAT and Salex Tax

Sales tax is generally single point tax levy whereas VAT is mullipoint
lewy. In sales-tax no tax is being levied on the value addition on sabseoquent
sales. In VAT full set off of the tax paid at the sorlier stage is granted. Thus,
VAT clirinates tax cascading.

What sales axe covered undexr VAT Law

In VAT, definttion of sale includes the conventional sale, fe. transfer of
property in goods, supply of zoods by a soclety, club, firm and company Lo
its mewmnbers, transfer of property in goods involved in execution of works
contract, delivery of any goods on hire purchase or any other syslem of
payment by instalments, transfer of righl o use any gowds for any purpose,
whether ar not for a specified period and lastly supply by way of ar a part of
any setvice or in any other manmer whatsoever, of goods being food or any
other article for human consumplion of any drink....... .

VAT—Why

Simply VAT is based on the best international practices, characterised
by trust, transparency, stability, simplicity, efficiency and a dealer-frietully
tax administration. VAT is the' only solution to remove cascading and
pyramiding etfect to achieve economic efficiency. VAT reduces scope for
under valuation and tax evasion. In VAT system invoice is must for claiming
set off, this enables the authurity to cross check declared tromsactions
between tax payers. This system with its audil trail lmproves compliance
and encourages self policdng mechanism. I removes mulliple taxes like
surcharge, turnover tax etc., on goods and also provides efficient resource
allocatiom, 1t ensures removal of various taxes and levies.

This system minimise litigation because of less rate slabes. 1t ensures no
tax war between the Slales and promotes development of anciilary
industries. 1t also assures a reliable information techmology support to
acldeve automation efiling of returns, etc., and also ensures prompt
address to lax payers' queries in order to establish that the tax person is a
facilliator. Further it ensurez that all barrers to infer-state trade and
commerce and export out of the territory of India should be removes arul
also provides broad tax bose and ensures few tax exermptions. Lastly it
encourage self-regulated mechanism. Similarly it provides cffectively
enforceable penalty systemn and it also makes the law sensible to demond
and price.

Conclusion

The existing system of taxation on sale of goods have number of
shoricomings which are as follows:

() The system is highly complex. The ulfimate consumer does not
know what amount of tax he is contdbuting to Government
exchequer, transparency is not at all reflected.






LEGAL ISSUES
GOVERNING THE INTERNET CONTRACT

Sharmistha Ghosh'

"Locvy day it becomes more cerfain thot the Internet will take its place
alongside the other gregt trumsformational technologies that first challenged, and
then fundmmerdtally changed, the way things are done in the world.

Law is not a static body of inflexible rules and unyiclding trackition. The
dynamism of contemporary economlc, cultural, and technological evolution
requires Lhe law to adapt itself to modern demands. 1t is also starkly clear
that the Internet will not be used to its fullest potential #f providers and
consumers cannot be confident that their electronic agreements are valid and
enforceable.* Thus the ability to enter into valid and binding contracts
on-line is crucial if the digital revolution is to continue, and for business and
consumers alike to benefit from e-commerce. The Internet has undoubtedly
redefined the modes of doing husiness. Not only are the costs substantially
lower than the conventional ways, the speed with which transactions can be
enttered indo i3 phenomenal. Since EVETY ecamunerce transaclion, like any
ofher commercial tramsaction, is in essence a contractual relationship
between the transacting parties, there is a necessity Lo exarnine carefully, the
legal issues governing the Internet cantract.

* The author is a 5th year B5: /B.A. LLE. fHoms. ) student at the National Urriversity
of Juridical Sciences, Kolkata,

L. Lomis v. Gerstener, o, Letter of the Chaitman and Chief Exacubtive Oiffiger,
Internabional Business Machines {“IBM™), Tne., 1998 Annual Report 2 [1%19] (visited

January 16, 2000) <http:/ /www.ibm.com/annualrepor /1998/ letter /ibm98arisen
1. him)=.

2. Bruce A. Lehman, Chairman of the Working Group tm Inteflectual Property Rights;
citect in Jay Forder & Paipiek Quirk, Electronic Commerce and the Law, John Wiley &
sons Lied, Quecnstand, 2007,

125



126 Amity Law Heview [Mal. & Pars » Vol 6 Part 1
1. Validity of the Internet Contract

By definition, a contract is "« promuise or a set of promises for the bregch of
which the Inw gives a remedy, or the performance of which the low in some way
recognizes as a4 duty "' As regards the walidity of a contract made on the
Intermel, the Model Law on Electrorde Cormmanerce of the Uniled Nations
Commission on International Trade Law, 1996, has declared - “Tr e contevt
of contract formution, unless oflwrwise areed by the parfies, an offer and the
aceeptance of an offer may be expressed by means of dte messages. Where a data
miesadye it used in e formetion of @ contract, that contract shall ot be denied
validity or enforceability on the sole ground that o date message was used for that
purpose.”t A ‘data message’ has been defined as "informmtion generated, seat,
recetped or stored Iy electrontic, optical or similar means including, but nor limifed
to, electrontic data interchange (EDI), electronic mail o

It is settled law that under the English legal system, contracts con be
formed in any avallable manner — oraily, by telephone, by writlen document
or by fax?* Contract formation can even take place on the basis of Lhe
conduct of the parties. Thus parties are not debarred from forming contracts
on the Internet. Uphelding the validity of contracts formed instantaneously,”
Lord Denning in Enfores Ltd. v. Miles Far East Corporation® has been of the
opinion that In cases of instantaneous communication, “the contract s only
vontplele when aeceptance is received by the offevor and the contract is made at the
place where the acceptance is received.”

The principle of the Entores case has been endorsed by the Supreme
Court in Bhagwandes Goverdhandas Kediz v. Givdharilal Parshottamdas & Col Tt
has been observed that in cases of instantaneous communication “the confract
becomres complete .....when the acceptance of the offer is intimated to the offeror.”
Further, it 15 also apparent from a reading of the Indian Contract Act, 1872,
that ne restricion has been placed on the mode/modes of commmication
used for the purposes of formation of a contract? The law has implicitly

1. Restatemerd (second) of Contracts § 1 (1979, cited i Deltr & Matsura, Lap of the
Internet, Aspen Law & Business, New York, 2000. Ser section 2 (h) Tndian Condmct
Act, 1872,

2. Article 11 (I).

L Ser Article 2. See also Article 5: - “Information shail not be denied legal effect, validity or
enforcenbility solely on the grounds that i &5 in the forn of 0 data message”™.

4. See Michael Chissick & Alistair Kelman, Electronic Commterce - Lowe & Practce, Swoel

& Maxwell, London 1999,

Mook eomiracts on the Internet are formed inglantaneously.

6. (1955) 2 QB 327; cited in Pollock & Mulla, Mulla on Tndian Conteact & Specific
FEelief Act, Vohame - 1, 12th Edition, Butterworths India, New Delhi, 2001,

7. AR 196f S0 503,

8. See sections 3 - ¢ Indian Contract Act 1872, 5o far as contract formadion over the

Internet is concerned, the prowisions of the Indian Contract Act, 1872 will have to be
harmeniously read with the provisions of the LT. Act, 2000,

w1
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rocogmibaed  that with technological advancement, comummnicalion systorns
would nundergo o change and hence has not presceibed any one mode of
comrermication.t

hy the United States, under the Uniform Commerclal Conde [hereinafter
UCCE " & contract for the sale of goods may be made in any manner suffcient to
shot agreement.”

2. Formation of the Internet Contract

The nternet provides four prncipal processes by which partles may
enler into aprreements - c-mail, lstserv and chat services, World Wide Wels
interfaces and clectronic data interchange (EIDH.} While cach PTOCOsS is
simiilar to the other, subtle differences require that eacli receives separale
legal attention. Io the past, electronic contracts were mainly vondacted jn the
context of blectromic Data Iterchanget systems, which linked suppliers with
retailers or assembly plants with parts manufacturers and thus ¢liminated
paper work considerably. in sharp contrast, modern on-line contracts ol
cyberspace do not necessarily involve parties in a contirwing relationship,
Rather, they typically deal with rea} time, onenff transaciions etween
partics who have never met. Addilivnally, many agreements wilize a
combination of these processes during negotiation and in the fonmation of
condracts.” Flectromic mail, or e-mail, i3 the mwst basic process used to lorm
agreements on the Internet. Simply stated, e-mail permits an indivichual 1o
send an electronic message to another individual or group of individuals. A
signiticant feature of e-mail is that the contents of the message generally are
personal and commupication inchudes onty the sender and recipient. E-mail
nessages can also be "digitally signed” for authentication and verification
purposes. Additionally, senders may “attach” other electronic filas to an e-
mail message that the recipient can view or use after opening the e mail, The
advantages of e-mail include ease of use, insignificant costs, and direct and

1. Bection 3 of the Indian Contract Act, 1872 "The commmticetion of proposals, e
acceptance of proposals, and Hie revovation of proposals and BOLEPRICES, Fespec ety e
deewmed to be made by mr agt or omiseion of the party praposisy, socepting or reihinng, by
tehich he fntends to commynicale suel proposal, acceptanee or revocation or wiic e has Hie
effect of commmmicating it.”

2. Articke 2 (1),

A Donnie 1. Kidd, Jr. and William 1, Dauphtrey, jr, "Adapting Cottrmct faw to
Actoannodiate {leciromic Cotracts: Chverview amd Suggestions”, Rutgers Computer and
Technology Law Jaurnal, 2000. [Lexis-MNexis),

4. EIN is the transmission, in standard synitax, of unambiguous information between
computers of two or more indepeadent organizations; See Deita & Matsura, faw of
the linterniet, Aspen Law & Business, New York, 2000,

5 See Vivek Sood, Cyber Lam Simplified, Tata MeGraw Hill Pubfishing Co. L., New
D3elhi, 2001.
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ihe disadvantage that no message s memonialized for any appreciable
length of time.!

The third tool for Tnternet compminications, including agrevment
formation, is the Waorld Wide Web. The Web is a graphical user inierlace
{GUL Lor infercomumunication betweon a Web page and an individual whao
visits that page. On a basic level, an individual uses an Internet browser Lo
type in a Web page address, and the briowser displays the Wby page. The
individual can then “navigate” the site through links and buttons to access
addilional lext and graphical maierial ¢ The advantage of Web pages lics in
the fact that they combine multimedia and He ability io intercommunicale.
Fhese characteristics not onty permit a seller o provide product and service
wforiation, but also o communicate directly wiih potenlial buyers. Many
electronic commercial Web sites include on line purchase forms and jrermit
payment over the lnternel. The individual ondy necds fo lype personal
information inty specified fields and dick on a “return” or “acoept” laatton
to complete the transaction. Transactions may inchile the purchase of
physical goods such as lugpage or clothing, or may involve the pirchase of
software or electronic files that are downloaded to the mdividual’s computer
imvmediately upon payment. For these Imnsactions, negotiations are agt
common. Finally, transactions may occur electronically using efectrmtic data
swterchange (£, The simple definition of EDI is the “computer-tr carpuler
transmission of dala in a siandardized format” Essentially, in LI,
computers act as “electronic agents” for agreemeni formation without
human intervention.® This process may be entirely automaled withont any
lmiman involvement once ihe pracess begins. Noticeably, EIN not only Lcks
negotiation of an agresment, but may also involve no Inaman element during
the process itself. While convenient and etficient, EIM demands investigation
inte whether computers have the legal capacity to contract as electronic
agents, an issue which will be deali with subsequently. tHaving examined the
processes by which electronic  agreements come  into being,  several
conclusions emerge ~ait communication in the course of the formativon of an
nfernei contract is paperiess and without a physical signature, the ideatity
of the parties to an clectronic agréement is observable only by the
information that each party provides about itscdf, the mechanics of electronic
agreemcents are alt simnilar insofar as electronic communication disassembles
messages mnto analog packets for transfer over communicaiions lines,
Differences arise, however, within each class of electronic COTE N Ciation,
E-mail is private and sent directly among actively parucipaling parties,
Bulictin boards and chai rooms are public, but neither retain TICSSALES

1. See Mivek Sood, Cylvr Lam Simptitied, Tota WeGraw il Pulslishing ¢'o. Lud, Now
el 20k0y,

2. hid.
3 Thid
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why the courts introduced the invilation 1o treal prnciple was o proted
tradilivral businesses from supply shortages. The same argument can be
extonded o fransactions endered indo on the Indemet since on-1ine moerchants
cannot Tweessanly and accurately assess the nomber of replies they will
receive in response to a solicilation. In order {0 avoid the above-mentioned
problems, on-line advertisernents need to be carefully drafted to eosure that
cuslomers inlerpret them as advertisements and not unilaleral conlracts.
Merchanls have also been encouraged o use disclabmers 1o emphasize that
the “mefamrtisrment’ is only an invitalion to real arad ned an ofler as on extra
safe-guand even though in law, a catalogue of prices is not an offer but only
an invilalion W the intending customers W offer 1o buy at the indicaled
prives.’ Companies doing business on the Internet also have great difficulty
in determining whether the customer or the prospective customer is forty-
cight years old or merely eight. Age of the customer beeonws cspecially
rilevant in the lipht of the [acl thal conleacls with minors are void.! TFurther,
sale of cerlain goods such as pomegraphy, obacca, alcohel efe. 1o minors is
illegal in mavy countries. Thus, without adequale reagsures to ensure ihai
customers are adulls, websile swners may again find themselves liable
civil o1 crimainal sanctions. 11 iy submitted thai this problem can he suitably
remediod theough the use of Permancnt Account Number (PAN) in Internet
Travsactions.

3. ‘Acceptance’ On The Intemet

(i the Intemel, the instant of acceptance is the instant of contract
creation The Indian Contract Act, 1872, grants parties W a conlracl ihe
frecidom fo devide om e mode of covemuriealion of the accepimtice {except where
the mode of aceeptance has been expressly prescribed in the proposal), This
‘clicking’ a butlon can be consirued to be a legally permissible mode of
accepling. The Information Technology Act, 2000, further makes the pusition
clear by stating that where the orginator of an ewrecord has not
cosuounicaled  to [he addressee a particalar mode by which  the
ackrnwowlodgement of recoipt of an eleclronic record is to be made, an
acknpirledgerment may be given by any commupication, sutomated or ofherimse or
by any conduct of the addressee, sufficient to indicate to the originator that the
clectrowice reoovd hins been received”

1. Graimger & Sen v. Gough, [1896] AC 325; cited in supra mote 19,

2. Pharmacetdival Soviefy of Greaf Gritann v. Bools Cash Chemgats (00, 1 AV E B 482 [0CA)
"It 5 m wefl- establisthed privciple that e aweee expasnere of goods for sale by o shopkemaer
tedice: = fo Hie public that be is wdiling do bresk but does not amount to an offer to il

3. Mahiribibi v, Dharmoddas Ghose, (1903) 30 1A 114; See section 11, Indian Conteact Act,
1872,

4. Ixcept when the contract has been entered into iz cleckronic il

b Secton 12010,
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n Stegr-Saoer Data Systems v. Wyse Technology,' the court held 1hal the
contract between the parties was based on the invuicg and it was formed al
the time of shipment. Thus, the defendant’s shrink-wrap license amounied
to a counter offer that was nol consented to by Step-Saver. The lerms of the
shrink-wrap license were never thus lechuically “accepiled’ by Step-maver.
ProCi? v. Zeidenberg® is avnother leading case on the issue of Uw validity of
“shrink-wrap” agreements. In this case it was held that since the condilion
that the transaction was subject to a license was informed to the plainliff
Leforehand and a right was granted to the plaintifi to return the software for
a refiud i the terms of license contained inside the shrink-wrap were
unaveeplable, the license agreement was valid and binding. Further in f il v.
Cafeaniy,’ where the product was sent to the consiuner along with a list of
terms which woere said o be binding on him undess he returned the product
feompuker) within 30 days, the court held that if the customer had retained
the computer for a period of less than 30 days, the coniract was nol binding
Lt the moment it was Telained for a period more than 3¢ days, the leoms
mewtioned i the shrink-wrap were deemed o0 have been ‘accephed’.
Hewever, in Kook v, Gateway,* the court proncunced thaet sinwe there was
“na eoidince Hiat al e fime of the sales fransaction, the defendont fad informred Hhae
plaintiff abowt the fuct that the trawsaction was conditioned on the plzuntiff's
arveplaniee of the standard terms”, the standard lerins did not eonslitute ihe
torms of the transaction but were additional terms which woere not
acceptable by the plaintiff. Nevertheless, legislalive measures have been
initiated  ter afin to protect shrink-wrap licenses in the United States
through amendments in the UCC, The newly introduced Article 2B provides
that terms incunsistent with customary practices or which conflict with
previonsly negiliated terms may become part of the agreement only willy
conspicuous language and manifest assent”™ Tn Jadia, so lar there bas been
no decision, which delves inlo the walidity of  shrink-wrap coadracis,
T leswewer, il must be reilerated that sinee the Indian Contract Acl, 1872 and
the Sale of Goods Act, 1930 do not prescribe any one particular mode of
communicaling the propesat or the acceptance, tearing of the shrink-wrap
can be construed as a legally valid means of communication

1. 939 F2d 91 (3rd Cir 1991} Swpea
2. 86 F 3d 1447 Snepra.

3 F3d 1147 (Fth Cir, 6 January, 1997) ciled in Margaret Jane Hadin, Jubhn A,
" Kothchild, Gregory M. Silvorman, fmlerset Comawerce - The Lmergeng Legal
Framemork, Foundation Press, Wew Yok, 2002.

L0104 F Suprp 2nd 1332 (5. Fan, 2000)% Sapric

7. 1lunnie b Kidd, Ir. and William H. Tlaughtrey, Jr., “Adapting Contrat late o
Avcormmadate (lectrante Contracts: Overpicre oind Suggestions™, Rutgers Camputer and
Technelogy Law Journal, 2000. [Lexds-Mexis].

6. Ser Vivek Sood, COyfier Liwe Simpfified, Tan MoGraw HiL Pablishing Co. Lid, New
Dbhi, 2001
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5. The jssue of ‘Mutfual Assent’ on the Internet

Mutual assent consists of an offer by ane party and an acceptance of
that offer by another. Failing to satisfy a “meeting of the minds” on e terms
anu content of an agrecment means that ne contracl hag arisen behwoen the
parties. One of the advantages of electronic commeree is the andomation of
tasks, which previously required human invelvement. Linglish law has a
tradition of attribuling the actions of a machine to a person who instructs it
to evecute a particular routine.” In Thoraton v, Shoe Lane Parking,' the courg
tuled that a customer contracted with a car-parking machine ropresenting,
the owner when he fed in his money and received a clalm tickel, B was
ubserved that the offer in the instan! case is “male when Hue prrapFieior uf the
ntachine holds it ont as being ready o receve the money. The acvepfunee fakes plice
iwwhenn Hie cvstomer prts his money imto e slot” In the Dbnited Slales, the
Uniform Computer Information Transactions Act [hereinalter, LICT A
provides that {ransactions between electrepic agemts are enforceable
vonlracts.” Justifying Lhe result by pointing at the reduced transactional costs
and enhanced purchasing capabilities, UCITA promotes the use ol elocironic
agents while avoiding fundamental issues of assent. H however concedes {a
the point that an clectronic agen! cannot give an assend “based on
knowledge” of the terms. Due to the same reasons it has clarified that art
cleclronic agent’s “assent” can be traced back to the hurman wind that
programmed the system or enlered the data that the system utilized to
search [or purchases and accept them. It was due to this reason that in the
case of State Larmr Mutral Auto v, Brockhierst the conrt ruled that sinee Hie
compuler only operated as programmed by the insuranee vompany,
vontracts entered into by it were valid and binding. In India, wder the
Information Technolagy Act, 2000, an clectronic record is to be altributed 1o
the originator i it was sent “by an informuation system programmed Iy or on
betilf of the mriginator to operate automaticatly.™ Thus contracts formed hy

1. Middeok v, The Generans Bard f imited, Computer 1578/%2 /W1 citsT in Uamimond
tuddards, F Commerie, Bulterworths, Lovdon, 1909,

2 [1971] 1 All ER 680; cited in M.T. Michole Eennic, Compafer, Inbernct onbracs &
fan, Sweet & Maxwell, London, 19949,

A Beetivn 112, comment 3(c).

4. 453 F. 2d 533 (10 Cir. 1972%; cited in Michael Chissick & Alistaiz Kelmam, Fieetremi
Eantperer, Limo & Practier, Swect & Maxweli, London 1909,

5. beclion I1 1t {s also refevant to note that wherever there is a direct or indiract
comfliet belween Liw Indian Contract Ay, 1872 and the Fnformation Technology Acl,
20010, the randate of the Intter wili prevail as the Tnformation Technology Ao, 20K,
15 4 sperific statote governing transactions on the Internet whereas the Tndian
Contracl Act, 1872 is the general law on contract, Further, the LT, Act, 2000 will
prevall also because i has boon legisiated subsequent to the Contract Act, 1872, Sev

graevathy, Vivek Sood, Uyber Law Simpfified, Tata McCiraw Hill Tublishing o, Lid.,
Mew t2elhi, 2001.
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was formed and reasonably identifies the subject-matter of the transaclion,
the “record requirement” is met’ The abeve-rnentioned probleut is not
unigque to the LUnited States. The Information Technology Act, 2000, does not
apply to transactions such as negotiable nsbumenls, a power-ol-atlommey, a
trust, a Wili, any coniract for the sale or conveyance of immovabke properly
or any interest in such property and any such class of docnmenls or
fransactions as may he notified by the Central Government in the Official
Cazette” The Information Technology Act, 2000 has lried o remedy the
problen considerably hy stating that “where any low promdes Huat aformation
or any offer mafter shall be in writing or in the typewritien forse or printed
form.. .. sueh requivemient shall be deemed o have been satisfied if such
information Is rendered vr made aoatlable in dectronie formt and aecessible <o s to
be wsable for a subsequent reference.™ In addition Lo a “wriling” requireinent,
the Satnte of Frands also reqaires the signature of the party in cerlain
specified contracts. A party who physically signs a contract with his or her
tull legal name satisfies e sipnature requirement; however, due o the
Hberalization in the application of the Statute of Frauds, a full signature has
never been reguired to satisty this element, any mark or symbol execuled by
a parly who intends to use thal symbol as #ts signature when sigeing the
writing is legally sufficienl.® UCTTA adeamces one skep further by whnfly
atenrdoning He term Tsigrature” o favour of Me concept of Toutheotiontnn.”
Although the definition of "authenticale” expressly includes signing a
recond or adopting a symbol, the lerm bas also been defined {o inchnle sowinds,
ercryplion, or any offter process Hud indicates Hie imtent of Hwe parly to identify
itself, adopt or accept the terms, or verdfyy e content of the record. Although the
comparison between “signing” a document and "authenticating” o record is
inexact, autheolication may be coneeptualized as either a signature on the
docurnen! or @ sigrmture by process applicd o the document, cilher of which
serves o mdicale  indent, acceptance, and  verification” Giving legal
recognlion: to digital signatdres, the Information Technolopy Ad, 2000
states that “wlere amy low privides Hiat information or any other malter sholf be
misthentivaled Iy afftxing the sigrature or any document shall be signed. .. such
requeirement shall be deemed o have Bren satisfied, if such nformation or matier is
arthenitoated by mreans of digital signature....... e

1. Seoction 201,

2. Sectiom 1{4).

A Bection 4,

4. Pomoie B Kidd, Jr. and William H. Davghteey, |1, “Adapting Cantract Law o
Avcommodae Electranic Contracts: Opertew and Seggesons”, Ruteers Computer and
Terhnology Law potamal, 2000, |Tewis-MNexis].

G. The UCTTA Landscape, (jast visited on June 2004). <hitp:/ /www. oncedo / courses
o200 Eel / Taw 3570/ cyberprojects fspringfH fwhatis.htm —=

f. Sectioen b
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7. Conclusion

Tt lws been rightly chserved that the Internel can net be used fo its
fullest possible potential wnless Lhe providers of goods and services on the
Internct as well as consumers as also businessmen are conlident that
transactions eitered mto on the Iternet are both binding and enforceable.
India has indeed come a kg way from a country up  agamst
compuierization to a nation which recognizes the validity of contracts
entered inte on the nternet.

It 35 however dishearterung to note that most of the provisions dealing
specifically with Inlernet contracts in the Information. Technology Act, 2000,
are witlier completely or substantially derived from the UNCITRAL Model
Law on Blecironic Commerce, 199, Negligilble offort has been made 1o drail
provisions suited best for Indian conditions. Western eyher jurisprudence
has been passively incorporated. There is thus a need to breathe Iite into the
provisions retating Lo Internet contract in the LT. Act, 2000, s0 as to enable
the peojle in India to transact unhesitantingly on the Internet.



BOOK REVIEW

The Constituion of Jammu and Kashmir — s Development &
Comments, Fourth Hdition 2004, Universal Law Publishing Co. Pwt. Lid,,
Price: Rs. 425,

By Adarsh Sen Anand BS5c, LLB., PhT>. (London), Barrister-at-Law,
Fellow of the University College, London, Judge Supreme Courl of tndia.

{Later on Ex-Chief Justice of India and presently Chairperson, National,
Fluman Rights Comrnission)

The boak, a legal classic on the Constitution of Jamunu & Kashmir,
contains chapters alongwith Prefaces, Table of Cases, List of Abbreviations
and Foreword by Chief Justice of India M.N. Venkatachaliah atongwilh 11
Appendices, Bibliography and Subject Index.

Chapter 1 of the Book ‘Introduction’ introduces the contents and
significance of the work. It is a study of Kashmir’s political history and
constitutional law, analysing the factors which led to the enactment of the
Constitution of Jamru & Kashrir. According to the author, “The Problem
of Kashmir has been discussed in great detail before various international
forums bul in these discussions there has been a remarkable dearth of
reference either to the Constitution of Jammu & Kashmir or to its
constilutional relation with India” but no mvestigation has been made inlo
this aspect and there is no book or article which directly deals with this
subject”. The author refers to Andherson FLR. that “Politics nourishes the
legal ceils of the body of government. But there is no hard and fast dividing
line between politics and  consttutional  Jlaw™. (The Constitutional

Framework, in Davies, SR (Ed.) the Government uf the Australian States,
Melbourne, 1964, 2. 1).

Chapter 2 ‘Historical Background’ traces the history of Jammu,
Kashmir amd Laddakh which were separale and  distinel areas under
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different rulers till the creation of Jamma & Kasheur Staie by the British
Government in 1846 AD. when Treaty of Ameltsar gave Gulab Singh, the
riler of Jammu, title cdecd to Kashmir for a consideration of Rs 25 Jakh
Gulab 5ingl had afready beroine Raja of Laddakh when he conguered
Laddakh in 1834 A3 After conguering bhasa in 1842 and at the same tinw
annexing Skara and Baltistan, Gulab Singh had encircled Kashmir afier
avcepting Prime Ministership of the State of Lahore which was vanguished
hy the Brilish Government. The Chapler also traces the history of Slate of
lamnmin and Kashmir wiler Maharaja Gulab Singh, Maharaja Ranbir Singh,
Maharaja Pratap Singh and Maharaja tari Singh; Recommendations of
Glaney Commission regarding religion, education and enpboymeni noatter.

Chapter 3, "Kashmiris Demand A Consfitution” focuses on Rise of
MNationalisrn, the Jammuy & Kashmir Constibelion  Acl, 1932, wilh e
abservations “The Constitational reforms in Kashmir gave the people in
Kashmir some opportunity to associate themnselves with the administration
uf the Slate, but this was not whal the people had asked for. They had asked
{or a representative government and an elected legislature, they werne not
satisfied willia puppet assembly and a Council of Ministers responsible only
to llis Highness, The MNational Conference regarded the Constitntion Act
inadequate. In British  India, political conditions were changing  with
astounding speed. The leaders of Mational Conference voiced 1heir views
oree again®, The chapter conchudes with the role of National Conference and
the Mushm Conderence actively participating in the Legislature tilt 1946 but
thercafter “thelr encrgics were constantly being diverted from the mutually
agreed  upon objective of responsible govermonent to an inter party
ideatogical conflict to the disadvantage of the two parties anl the exclusive
benefit of ruling dynasty”. {Brecher Michel, Siruggle for Kashmir, Canada,
1456, p. 5). This conflict between the two political parties was to have a vory
serious tar reaching consequence in Kashmir®.

Chapter 4, Kaghmir and ladian Independence discusses “Kashmir on
the Eve of Indian Independence’, Kashmir at tie time of Indian
hdependence’, "Kashmir Accedes to India’, “Kashmir Accession and Security
Council’, “The Kashmir Conspiracy Case and Accession’.

Regarding the accession, the author takes the view that no mwal
obligation of India to ascertain the wishes of Kashmiri people can affecl the
kegality of the accession and ne court ¢an take nofice of a moral chligation
nil embodied in the constitutlonal document. Furthermore, “plous and
moral obligation’ cannot bind Kashmir to do what the then ruler of Kashmir
never agreed te do. Regarding the proposal of India of holding plebiscite in
Kashumir as the wltimale delerminant of Kashmir's status, the loarmod author
holds: It is ot within the competence of the Security Council 1o reopen this
question either at the instance of India or Pakistan. The only parly which
mighl have a right to demand it is the Ruler of Kashmir who sipned the
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Judicial Powers under the Constitution of India, Emergency Powers tmder
the Constitution of India, Financial Powers, Fundamental Righis and
Amendment of the Constitution. The author holds “There is 1o
constitutional guarantee of equality of treatment of all the States under the
Indian Constitution {Constitution of India, Article 2). Henee, the departure
matte in the case of Jammi & Kaslhimir in the distribubion of pRwers is ool g
violation of the principle of equality before law” (at p. 139).

Chapter 7 “The Constitution of Jammu and Kashrmmir, 1957" i5 a
discussion of all 158 Asticles of Jarmmmu and Kashmir witit corresponding
provisions of Indian Constitution.

It is a rarest of rave logal classic of very high order being  highly
informatory in nature and indispensable for tegal, constitutiomal and
political experts.

Surendra Sahai Srivaslava



LIST OF CONTRIBUTORS OF ALR

A Jayagovind

A M. Singhvi

Abhinav Prakash
Angop {eorge Chavdhari
B tha=

B.Ai. Chavan

Ehavana Kumar Gupta
Brian Filzgerald

1 tana H. Frever
Dehashis {hakraborty
Ecward Lightburm
Laki & Mariman
Furgan Ahmad

(715 Sandhu

Lancesh Rao

{iraham Bassetl
Liunjan (rupta

Curjeet Singh

1LC Jain

HNarltrveleen Kaur

T.K. Mittal

JM. Barowalia

Janak Raj Jai

Tulien Chaisse

Ivoti M. Pathania

K.L» Raju

Kanwal [2)*_Singh
Kar! Mackic

Karnika Sawhney Seth
Kunal Guapta

ML.E. Sharma

L Upadhyay
Maneka Gandhi
Manijit Dewan
Manish Arora
MMarkandey Fatju
Mavank Vaid
Mukulita Vijoyawargiya

Mandan Kamath
Milendra Kumar
.. Bakshi
Poomima Sampath
Prahhash Ranmian
Prakash M.

I'rect Misra

Rajesh Gupta

Rajesh Kumar

Rila Khanna

Radney t2. Ryder
Ruwse Varghese

4. FParamesswaran
SN Gupta

Sandeep Parekh
Sanjay Upadhyay
Sharmistha {ihash
Sheweta {upia
Shubhankar Dam
Siddhartha K Wagav
Sriniwas (Supta
Subhash . Jain
Sndipta Bhatiacharjes
Sujoy Bhatia

Surmit Basn

Sunarda Padhy
Sunita Kakkar

Sural Singh
Surcendra Sahai Srivastava
Suresh O Srivastava
Surya Malik
Swarupama Chaturvedi
T.EK. ¥igwanathan
VR Krishwoa Iyer
Vibha Arora

Videh Upadhyay
Vijay Kuumar

Vinay Redidy












148 Amily Law Aavigw

List of contents of Vol 3, Part 3; Jammary — June 2004

[Val. 5 Part 2, Yol € Par ¢

Tifle

Dufamation in Cyberspace

Legal lssues Relating ke Froe and
Opon source Software
& Tribute o Nani Palkhivala _

Anthor

_| T.K. ¥iswanathan o

Professor Brian Fitarerald;

j Grabam Bassett

ila] {ien Nilendra Kurnar

Motor Vehicles Act, 1953:
A Social Securbty Legislation

WLOC. Larg

An {hverview of Becenl Eleeloral Rc[r;:.-rm& in
fredia andd the MNeed for More

Professor {Th.) Subhash . Jain

AfArmative Constitulinnalism:
An Indian Contrilnition

J.K. Mittal

Apphicalion of [NA Tl'_‘f_‘l"l.l'lﬂ].ﬂ_:"'}l' in Crirninal
Inn‘t‘ﬁtiﬁatiu_rt vis d-vis Crumninal Taw ]urispruu.‘lf._*.:_t_'_ur_'_i&_ ]
Pramating Fluman Rights through Edccation apd
Awarcness: Some Olbservations on the Bole of
University {irants { ommission and National

Tk (= [. 5 Handbu

Hurman Righis Commission of ndia __ | tsugject Singh
Blesipning On-line Agreements: Conleactual

Clogure and Indian Contract Law y _Rodney 13, Ryder
Barriers by Trade in Educatiom Services uncder

thet GA TS Ao Lndian Experience L KIN Baju
Genetically Modified {lrops: A Question

or A Solulion Sheweta Lupta
Strikes theough the Prism of Duties | Shubhankar Dam
Riﬁhls of & Minority m‘g::_l__E_d_y._l_m;igm _Abhinar Prakash
The Road from "Is” lo “Shavld Be” and Back _1 Sujoy Bhatia

Bowrk Review

Surya Malik







FEEDBEACK FORM

Would you take a moment to evaluate this issue of the “Amity Law Feview™ Your
valyable comments will help shape tulure issues. Thank you!

Highly Sarmawnf1at Mot ek rieaf

Appracizive Approciable Appreciabio Read
Articlas T [ ] L] [
legaWah — [) ["T] T3 ]
Book Reviews ] L_._] ] [ 1

We'd appreciate your commenis and suggestions about This issue of the “Amity Law
Review” in generad ;

Mame - Mis . Designation: Ph:

Organisation

Address :

SUBSCRIPTION FORM
1 wish to subscribefrenew my subscription to ‘Amity Law Review' for 1/2/3/ year(s). A bank
drafticheque beanng no, __ dated . for RssUS%

drawn ih favour of Amity Law School, New Delhi towards subscription for _
years is enclosed.

MName _ _ - _
Address _ - - -
City _.__ - .. —.— Pin .
Country .
Phone Fax __
E-mail -
SIGNATURE WITH DaTe
SUBSCRIPTION RATES
Catagory 1yr 2yr Fyr 1yr 2yr dyr
| indian {in Rs.) Foreign {in USE) o
InstitutionsIndividuals A% 550 750 Ajr-mai 75 125 170
Alumni 250 400 SO0 Sea-mail [#]4] 100 138
Students 200 35-1] 425

Please send the amount by DOVCrossed accolnt payes cheque fvourng ‘Andly | aw Schoor
Mew Belhi for timety receipt of the Joumeal.

150

o e i g i i e e e e e T e e e e e —




AMITY LAW SCHOOL

New Delhi
offers

Post GRADUATE DrrLovA PROGRAMMES

Cyber Laws

Intellectual Property Law

Corporate Laws

Alternative Disputes Resolution

Labour Laws

Constitutional Law

Environmental Law and Practice

Human Rights Law
* Consumer Protection Laws

* Forensic Science, Criminal Investigation and
Medical Negligence

* Gender Justice Law and Women.

Classes only on Sundays at ALS Campus

Privted at Sitg Firte Arts Pot. [, New Delhi.






